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CHARTER  SECTIONS 

Sec. 153  -  Par. 3 660 

•♦   26126  -  Claims  Settlement  of 663 

"  135    -  Board  of  Education 665 

"  150    -  Civil  Service  Commission  665 

•*   9J.     -  Director  of  Property 671 

"  141    -  Civil  Service  Commission 673 

•»  20  -  Head  of  Dept.  -  re  Employees 674 

•»  12:4  -  Manager  of  Utilities 674 

•♦  154  -  Civil  Service  Hules 674 

"  39  -  Board  of  Permit  Appeals 676 

"    2    -  Powers 677 

•*    4    -  Officers,  etc 677 

"   24   -  Regulations  of  Licenses, etc 677 

•*   35   -  Regulation  of  Traffic  Devices 677 

"♦  142   -  Positions 706 

"  151   -  Standardization  of  Compensation  ....  706 

"  71   -  Personal  Service  Estimates  706 

"  62   -Positions  Exempt  frcm  civil  Service  .  .  .  706 

■.  -I    -.'  ■  -V  ■ 

73  -  Annual  Salary  Ordinance  .' 710 

21  -  Power  of  Hearing  etc 711 

22  -  Non-interference  in  Afministrative  Affairs  711 

"  157  -  Prohibition  of  Political  Activity  ....  711 

"  95  -  Public  Works  &  Purchasing  Contracts  .  .  .  .713 

••  150  -  Verification  of  Payrolls 715 

"  153  -  Leaves  of  Absence 716 

"  142  -  Positions 717 

♦*  61  -  Administrative  Depts  under  Chief 

Administrative  Officer 718 

"  78  -  Tax  Levy 721 
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Sec,  72  •  -  Adoption  of  Budget  &  Appropriation  Crd.  •  .  .721 

32  -  Sheriff 727 

134  -  Board  of  Education 728 

7  -  Qjualifi  cat  ions  of  Officers  and  Employees  .  .  734 

149   -  Emergency  Appointments 735 

58  -  Probation  Boards 735 

151   -  Standardization  of  Compensations 735 

•*    145  -  Qualifications  and  Tests 739 

••    9   -(Old  Charter) 740 

"71   -   Personal  Service  Estimates 741 

Sec.  166  -  Present  Police  Department  Members 744 

•*    151  -  Standardization  of  Compensations 751 

•*    153  -  Leaves  of  Absence 754 

"     10  -Number , Compensati on  &  Meeting  of  Supervisors  755 
»»     16  -  Emergency  Measures 755 
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ORDINANCSS 

|No,13,011  -  Zoning  g^g 

♦♦  3426   -  Leaves  of  Absence 660 

,  "  8995   -  Fixing  Rate  of  7/ages 666 

"  5132  (N.S.)  -  License 705 

"  3.04121  -  License 708 

"  8803  (N.S.)  -  Establishment  &  Regulation  of 

Hospitals, etc 712 

[   »♦  9.087  -  Contract  Procedure 713 

'  "  3.04123  -  Beverage  Dealer  Licenses 719 

"  5.421  -  Citizenship  Indntifi cation  723 

♦♦  3.04127  -  Beverage  Ordinance 724 

"  13.011  -  Zoning 745 

"  5123  (N.S.)  -  License 749 

»•  5123  (N.S.)  -  License 750 

I"  3108  (N.S.)  -   Regulating  Parking  Stations  752 

•♦  3.04118   -  Transient  Llerchants 753 

"  3.041     -  License 760 
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Appeal  from  Ruling  City  Planning  Commission 

Expiration  of  Time  for  Appeal  from  ......  656 

Amendment  to  Milk  Ordinance 

Constitutionality  of 653 

Americanization  Teachers  in 

Elementary  and  High  Schools 658 

American  Legion  Posts  -  Rights  of  in 

Connection  with  V/ar  Memorial 651 

Absence  -  Ordinances  concerning  leave  of  660 

Absence,  of  school  Teachers  -  right  of  .....  667 

Assessment  of  Court  Fees,  etc 672 

Assistant  Supervisors,  in  school  Department 683 

Absence  of  Teacher  on  account  of  Illness 

Not  Counted  in  75%  Service 688 

Applicant  for  Laundry  Permit  -  Where 

Advertisement  is  not  had  is  entitled  to 

Refund 704 

Agricultural  Commissioner  -  Salary  of 706 

Allowance  on  Certificate  heretofore  issued  for 

Crossing  on  Harrison  and  3rd  3t 740 

Appointment  of  Assistant  Adult  Probation  Officer  741 

JAttaches  of  the  Office  of -the  Secretary  of 

Superior  Court  not  eligible  t© 

San  Francisco  Retirement  System  756 

Authority  of  Library  Commissioners  to  let 

Contract  for  Construction  Work 757 


B 


Board  of  Education  - 

Salary  Rights  of  H.M. Monroe, fonaer  Secy 655 

Board  of  Permit  Appeals  - 

Has  Discretionary  Power - o^^ 

Board  of  Beverage  Commissioners 677 

Bidding  on  Municipal  Contracts  ^80 

Bonding  of  City  Employees 682 

Bond  Furnished  to  Treasurer  by  New  York  Depositary, 

In  re  Premium  on 687 

Board  of  Education- 
Salaries  of  Certified  Employees 
Under  Charter  Amendment 686 

Board  of  Education- 
School  Code  as  Distinguished  from  Charter  - 
Tenure  of  Teachers  in  Specific  School  System- 
Dismissal  of  Teachers- 
Assistant  Supervisors, etc  685 

Board  of  Education  -  Bonding  of  City  Employees ,682 

Budget  &  Appropriation  Ordinance 

In  re  Passage  of » 692 

Budget  Appropriation  for  Erection  of  Cross 

on  Mt.  Davidson 695 

Beverage  Dealer  Permit  -  Refund  on  Fee  may  be  Legally 

had  where  no  Investigation  or  issuance  of 
!         Permit  had 697 

Buildings  -  Federal  &  State 

Inspection  &  License  Fees  on 698 

Baseball  Suits  -  In  re  Purchase  of  by  Mun.Ry 720 

Beverage  Dealers  Licenses  719 

Bids  for  Printing  Register  for  Election  Dept 725 

Beverage  Commission  -  Regulation  of  Sale  of  Bitters  etc.  .  .   724 
Board  of  Education  -  Compensation  of  Members  of 728 


B 


Board  of  Education  - 

Compensation  of  uembers  of 731 

Business  Houses  Cannot  be  Legally  Enforced  to 

Furnish  Patrons  with  Toilet  Facilities  ....  736 

Beverage  Commission  -  Power  and  Jurisdiction  of  746 

Board  of  Supervisors  -  Inaugural  Ceremonies 755 


Control  by  Board  at'  Supervisors  of 

Actions  of  Civil  Service  Comxnission 711 

Cancellation  of  Erroneous  Assessment 714 

Changing  at  Time  of  Fixing  Tax  Rate 

Estimated  Revenues  fron  Water  Dept. 

In  Anticipation  of  Reduction  of  '"ater  Rates.  721 

Confidential  Deputy  in  Sheriff's  Office  727 

Compensation  of  L^enbers  of  Board  of  Education 728 

Compensation  of  Llembers  of  Board  of  Education 

As  set  forth  in  Sec.  134  of  Charter 731 

Claims  of  Juvenile  Probation  Officers  for 

Salaries  during  Period  beyond  ninety  days 
under  Emergency  Appointments  Denied  - 

Claims  for  Old  Salaries  Granted  735 

City  Employees  Assisting  in  Civil  Service  Examinations  - 

Compensation  of 739 

Civil  service  Exaniinations  -  in  re  Compensation 

of  City  Employees  assisting  in 739 

Contractor  -  Person  Conducting  contracting  Business 

here  but  Performing  Elsewhere  is  subject 

to  Provisions  of  License  Ordinance 749 

Civil  Service  Commission  -  Not  authorized  to  Legally 
Adopt  Rule  30  Concerning  Vacation  of 

City  Employees 751 

Civil  Service  Com^r-ission  -  Change  of  Rule  10  - 

Necessitated  by  Judicial  Definition  of  phrase 

"In  Time  of  v/ar" 748 

Contract  for  Construction  Work  -  Authority  of  Library 

Commissioners  to  let 757 
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Defense  of  xlction  against  Membership  on  Grand  Jury 

A  proper  Municipal  Charge .  .  .  .   661 

Director  of  Property- 
Purchase  of  Real  Property  Through •671 

Discharge  of  Employees  by 

Manager  of  Public  Utilities  674 

Dispensing  Relief  from 

Proceeds  of  Belief  Bonds  .  * 675 

Discretionary  Power, 

Board  of  Permit  Appeals 676 


Dismissal  of  Teachers, etc 


683 


Deduction  from  Salaries  of  Five-day  per  week 

Employees  on  account  of  Overtime  7CB 

Discovery  of  Marriage  of  Probationary 

Teacher  -  After  Probationary 

Service  Terminated  737 

Deductions  from  Salery  of  Temporary  Employees 758 
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Expiration  of  Time  for  Appeal  from 

Ruling  of  City  Planning  Comm 656 

Electric  Sign  upon  non-conforming  use  Building 650 

Election  Commission  -  Legality  of  Lease  between 

Commission  and  Mr.  HJul 650 

Employees  of  Civic  Auditorium 

Right  to  their  Salaries 664 

Employees  -  Residential  Qualifications  of 

Under  Charter  Amendment  of  1932 679 

Erection  of  Cross  on  Mt.  Davidson- 
Budget  Appropriation  for 695 

Employees  at  Moccasin  Power  Plant  -  !^esidence  of 699 

Exemption  from  Taxation  Trust  Funds  709 

Employees  engaged  in  Maintenance  of  Public  Buildings 

in  re  transfer  of 715 

Election  Department  -  Printing  of  Registers  for 725 

Exhaiist  Ventilating  System  may  be  used  in  Certain 

Cases  only  -  Also  Business  Houses  Cannot 

be  Legally  Enforced  to  Furnish  Patrons 

with  Toilet  Facilities  736 

an^loyees  -  Temporary  -  Deduction  from  Salary  of  758 

Sating  Place  License  Ordinance  -  Lessees  of 

State  Property  Subject  to 759 


Fee  paid  for  Beverage  Dealer  Permit- 
Refund  of  fee  may  be  had  where  no 
Investigation  or  Issuance  of  Permitl  had 697 


G 


Grand  Jury  -  Costs  of  Defense  of  Action 

Against  Membership  of 66]_ 

Garnishment  -  Procedure  to  hae  J^ollowed  by  Controller 

in  Dealing  with  Terms  of  Section  710,C.C.P.  •  •  730 

Grading  on  Harrison  &  3rd  Streets  -  in  re: 

Allowance  on  Certificate  heretofore 

Issued  for  Crossing  on, ..*..►-..   ,.  740 


H 


Hours  and  Days  of  Labor 700 

Hardware  -  An  individual  Engaged  in  the  Business  of 
Who  does  Repair  Work  on  the  side  is 
Liable  for  License  Tax  under  Ordinance 
No. 5132  (New  Series) 705 

High  School  -  Salary  Schedule  of  Continuation  High  School  .   733 

Holding  of  Inaugural  Ceremonies  of  Board  of 

Supervisors  on  Jan. 8, 1934,  in  Civic 

Auditorium  instead  of  Chambers  of 

Board  of  Supervisors 755 


In  re:   -  Granting  of  Relief  to 

Persons  Owning  their  own  Home ,  659 

"  "    -  Payment  of  Claims  for  Damages 

Presented  against  Non-Utility  Departments  ....  662 

•*  "      Payment  of  Claims  for  Damages 

Against  Public  Utilities  663 

"  "      Wage  Scale  in  Contracts  for  Hauling 

for  Hatch  Hetchy  Construction  666 


ft 


"  Extension  of  Civil  Service  Lists  673 


**  "      Dispensing  Relief  from  Proceeds 

of  Relief  Home 675 

"  "      Rosenberg  Hauling  Contract  for 

Hatch  Hetchy  Aqueducts 678 

•*  •*      Residential  Qualifications  of 

Employees  under  Charter  Amendment  of  1932 679 
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Bonding  of  City  Employees 682 


"  "      Premium  on  Bond  Furnished  to 

Treasurer  by  New  York  Depositary 687 

Introduction  and  Passage  of  Budget  and 

Appropriation  Ordinance 692 

Inspection  Fee  Ordinance- 
Fees  to  be  charged  therefor 
Under  Ordinance ^"36 

Inspection  &  License  Fees  on  Federal  &  State  Bldgs  698 

In  re:    -  Deduction  from  Salaries  of 
*  Five-day  per  week  Employees, 

on  account  of  overtime 703 

In  re:  -  License  Tax  -  Individual  Engaged  in 
Hardward  Business  who  does  Repair 
Work  on  side  is  liable  for 705 

In  ret  Tax  Delinquencies 707 

Issuance  of  Licenses  by  Tax  Collector 708 


In  re:  Increase  of  Compensation  of  Civil 

Service  Employees  upon  Completion  of 

First  Year's  Service 710 
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Control  by  Board  of  Supervisors  of 

actions  of  Civil  Service  Commission  711 

Nursing  Homes  in  Frame  Buildings 712 


•♦  Repair  and  Maintenance  of  Public 
Streets  where  Cost  is  more  than 
One  Thousand  Dollars 713 
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Cancellation  of  Erroneous  Assessment 714 


Changing  at  Time  of  Fixing  Tax  Hate 

Estimated  Reserves  from  Water  Department 

In  Anticipation  of  Reduction  of  Water  Rates  721 

Identification  Cards  -  Citizenship  723 

Interested  Property  Owner  -  'Vithin  Meaning 

of  Zoning  Provisions  of  Charter  722 

In  re  -  Confidential  Deputy  in  Sheriff's  Office 727 

Illness  -  As  set  forth  in  Section  5.750 

Includes  an  Accident 732 

In  rerPayment  of  Compensation  to  Employees 
of  the  City  Assisting  in  Civil 
Service  Examinations 739 

Inaugxiral  Ceremonies  of  Board  of  Supervisors 
in  Civic  Auditorium  instead  of 
Chambers  of  Board  of  Supervisors 755 


Junior  College  Student  -  Residence  of  as 

Affected  by  his  Father  being  in 

U.S.  Army  or  Navy 654 

Junior  College  Students 

Residence  of 655 

Juvenile  Probation  Officers  -  Claims  for 
Salaries  during  period  beyond 
Ninety  Days  xinder  Emergency 
Appointments  Denied  -  Claims 
for  Old  Salaries  Granted 735 


L 

Legality  of  Lease  -  Between  Election 

Commission  and  Mr.  Hjul 650 

Leave  of  Absence  -  Ordinances  Concerning  660 

Labor  -  Hours  and  Days  of •  .  700 


Laxindry  Permit  -  Applicant  for  entitled  to  Refund 
when  paying  for  advertisement  under 
Res»  32229  (N.S.)  when  Permit  is  not  had 704 

License  Tax  -  Person  engaged  in  Hardware  Business 

doing  work  on  side  liable  for 705 

Licenses  -  Issuance  of  by  Tax  Collector 708 

Licenses  of  Beverage  Dealers 719 

Leaves  of  Absence  of  attorneys  serving  in  the 

Office  of  City  Attorney 716 

Leave  of  Absence  to  Police  Officer  Injured 

In  Discharge  of  Duty 729 

License  Tax  Ordinance  -  '.There  providing  for  charge 

Against  Opera  held  in  Exposition  Auditorium 

Does  not  Thereby  Grant  Authority  for 

Imposition  of  Tax  on  Performance  in 

Municipal  Opera  House  750 

Library  Commissioners  -  Authority  of  to  let 

Contract  for  Construction  'ffork 757 

Lessees  of  State  Property  Subject  to 

Sating  Place  License  Ordinance  758 

Licensing  of  Dining-rooms  of  Private  Clubs  760 


M 

Milk  Ordinance  -  Constitutionality  of  Certain 

Proposed  Amendment  to 653 

Municipal  Charge  -  Costs  of  Defense  Action  against 

Membership  of  Grand  Jury ^   661 

Milk  -  Sale  of  Guaranteed  Raw ,^ 668 

Manager  of  Public  Utilities  -  Right  of  to 

Discharge  Employees  674 

Municipal  Contracts  -  Bidding  on  .  .  . 680 

Manager  of  Utilities  t  In  re  Pipe  Line  in 

San  Mateo  County  -  City  must 

pay  for  Removal  of 681 

Manager  of  Utilities  :  In  re: Compensation  for 

Newly  Appointed  Employees  of 
Public  Utilities  Commission  685 

Minimum  Service  of  Probationary  Teachers  689 

Mt.  Davidson  -  Erection  of  Cross  on 695 

Member  of  Legislature  acting  as  Teacher  717 

Municipal  Railway  -  re:  Purchase  of  Baseball  Suits  780 

Municipal  Opera  House  -  re:  Tax  for  Performance  in •  750 


N 


Nvirsing  Homes  in  Frame   Buildings 7l2 


Ordinances  Concerning  Leave  of  Absence  for 

Disability  or  Sickness  660 


Property  sold  for  Taxes  -  Redemption  of 652 


Pauper  -  See  in  re:  Granting  of  Relief  to 

Persons  owning  their  own  Home 659 

Payment  of  Claims  for  Damages  Presented 

Against  non-utility  Department  662 

Payment  of  Claims  for  Damages  against 

Public  Utilities  663 

Purchase  or  Rail  Property  thru 

The  Director  of  Property 671 

Pipe  Line  in  San  Mateo  County 

City  must  pay  for  Removal  of 681 

PUBLIC  UTILITIES  COMMISSION: 

Compensation  for  Newly  Appointed 

Employees  of 685 

Probationary  Teachers  -in  Evening  Schools  etc  689 

Police  Commissioners,  under  Sec. 35  New  Charter 
have  power  to  locate  traffic  control 
devices ^^3 

Public  Streets  -  Repair  and  Maintenance  of 

where  Cost  is  more  than  One  Thousand 
IXollars 713 

Purchase  of  Baseball  Suits  for  Baseball  Team 

Maintained  under  Auspices  of  Municipal  Ry.  .  .  T^O 

Payment  of  Overtime  to  School  Janitors  &  Engineers  .  .  .  715 

Printing  of  Registers  for  Election  Dept .725 

Probationary  Service  need  not  be  Consecutive 

for  Credit  Purposes 726 

Procedure  to  be  Followed  by  Controller  In 

Dealing  with  Terms  of  Section  710,C.C.P. 
Concerning  Garnishment  730 

Probationary  Teacher  -  Teacher  of  Public  Speaking 

to  Adults  as  Probationer 738 


( 


Payment  of  Compensation  to  Employees  of 
City  Assisting  in  Civil  Service 
Examinations 739 

Probation  Officer  -  In  re:  Appointment  of 

Assistant  Adult  Probation  Officer  741 

Purchaser  of  Supplies  -  Refusal  to  Accept 

Merchandise, etc  743 

Pensions  for  Disability  in  Line  of  Duty  in 

Police  Department  Operates  from  Jan. 8, 

1932  -  Injuries  must  'disable  Continuously 

to  Time  of  Death  before  Family  Benefit ►  .  .  744 

Police  Department  -  Provisiohs  of  New  Charter 

Concerning  Pensions, etc 744 

Power  and  Jurisdiction  of  Beverage  Commission 746 

Phrase  "In  Time  of  War**  judicially  Defined 

in  Rule  10  -  Civil  Service  Commission 748 

Persons  Conducting  Contracting  Business  but 
Performing  elsewhere  Subject  to 
Provisions  of  License  Ordinance  749 

Parking  stations  -  Prohibiting  the  Operation  of- 

Between  hours  of  3  A.M.  and  5  A.M 752 

Private  Clubs  -  Licensing  of  Dining  Rooms  of  760 


Residence  of  Junior  College  Student  as 
Affected  by  his  Father  i^iing 
in  U.  S.  Army  or  Navy 654 

Residence  of  Junior  College  Students 655 


Redemption  of  Property  sold  for  Taxes 652 

Rights  of  A::ier±can  Legion  Posts  in  Connection 

with  War  Memorial 651 


Relief,  Granting  to  Persons  Owning  their  Own 

Homes 659 

SlgktsxafxSxsaiagxSshaaixSaashaxx 

Right  of  Employees  of  Civic  Auditorium  to  be  paid 
Their  Salaries  Pending  Litigation 
Relative  to  use  of  said  Auditorium 664 

Rights  of  Evening  School  Teachers 

During  Enforced  Absence  from  Dept 667 

Right  of  Manager  of  Public  Utilities 

To  Discharge  Employees  674 

Rosenberg,  Hauling  Contracts  for  678 

Residential  Qualifications  of  Employees 

Under  Charter  Amendment  of  1932 679 

Residence  of  Teachers  694 

Refund  to  Applicant  of  Filing  Fee 

Paid  for  Beverage  Dealer  Permit 697 

Residence  of  Employees  at  Moccasin  Power  Plant  699 

Retirement  Fund  -  Honey  Due  Beneficiaries 

Collection  By  Board  of  Education 702 

Refund  -  Where  Applicant  for  Laundry  Permit 

pays  for  advertising  under  Res. 32229  N.S 704 

Repair  and  Maintenance  of  Public  Streets  where  „ 

Cost  is  more  than  One  Thousand  Dollars 71*^ 


1 


111 


Regulation  by  Beverage  Commission  of  Sale  of 

Bitters,  etc 724 

Residence  for  One  Year  not  Required  of  U.  3. 

Government  Employees 734 

Residence  of  Persons  whose  Family  IJoves  from  One  County 

to  Another  During  Temporary  absence 
of  Head  of  Family  from  Both  Counties  .  .  742 

Refusal  by  Purchaser  of  Supplies  to  accept 

Merchandise  when  Contract  for  Same 

has  been  Entetred  into 743 

Re-Zoning  -  Signing  and  Verifying  Petition  for 745 

Rule  30  Civil  Service  Commission  -  Concerning 

Vacations  of  City  Employees 751 


Seniority  of  Evening  School  Teachers  v;ith 

Regard  to  Beginning  Date ,  658 

Signs  -  Electric  -  Upon  non- conforming 

Use  Building 657 

Salaries  of  Employees  of  Civic  Auditorium  664 

Salary  Rights  of  H.  M.  Monroe 665 

Sale  of  Guaranteed  Raw  Milk  in  S.F 668 

Salary  of  Teachers 

Absent  on  account  of  Illness 670 

San  Mateo  County  Pipe  Line 

City  must  pay  for  Removal  of 681 

School  Code  as  Distinguished  from  Charter  Tenure  in 
Specific  School  System; 
Specific  School  System; 
Dismissal  of  Teachers 
Assistant  Supervisors, etc 683 

Salaries  of  cartlficat^d '^Employees 

Under  Cnarter  Amendment 686 


Southern  Pacific  Company  Liable  for  License  Fee 

Provided  for  in  Ordinance  No. 3,04123  egi 

Substitute  Bee  ones  Probationer 688 

Salaries  of  Five-day  per  week  Employees 
Deduction  from-  on  accouht  of 
Overtime 703 

Salary  of  Agricultural  Commissioner  706 


School  Janitors  and  School  Engineers 

Payment  of  Overtime  to  • 715 

Sale  of  Bitters  etc.  -  Regulation  of  by  Beverage  Commission,  .  724 

Salary  Schedule  of  Continuation  High  School  733 

Signing  and  Verifying  Petition  for  Re-zoning 745 

Salary  Ordinance  need  not  be  Amended  to  Provide 

for  Position  of  Special  Technical  Advisor  ....  75 


San  Frp.ncisoo  r^etirement  System 

Attaches  of  the  Office  of  Secretary 

of  Superior  Court  not  "Sligible  for 756 

State  Property  -  Lessees  of-  Subject  to 

Sating  Place  License  Ordinance  759 

Salary  of  Temporary  Employees  -  Deductions  from  758 


I                         T 
Teaching  less  than  Five  Evenings  per  Week 658 

Teachers  -  Americanization  in 

Elementary  and  High  Schools 658 

Teachers  -  Rights  of  Evening  School 

During  Enforced  Absence  from  Dept 667 

Teachers  *  Dismissal  of  Incapacitated  669 
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J&nuary  4,  19C^3. 


STJBJKCT:     Legality  of  lease  between  Sleotlon 
Coxamission  and  i^ir.  Hjxil. 


Dear       ir: 

This  office  Is  in  receipt  of  yoiur  req.ue3t  for  an 
opinion  as  followa: 

"Soiae  tiiye  ago,  the  Election  CoBimiijaion  entered 
into  a  laase  with  lir.  H\Jul  for  the  use  of  his  huildifig 
on  Otis  street  for  the  stOKige  a£  election  r.aohine«. 
I  understand  that  yon  are  faaillar  with  the  terms  of 
this  lea.-e  and  at  the  ro quest  of  the  Coiajniasion  gave 
him  an  opinion  as  to  whether  it  could  be  cancelled  at 
any  time  by  the  City  or  whether  it  was  a  legul  lease. 

"In  laaking  up  the  Budget  for  the  i^'isoal  Year 
1S32-1955,   sufficient  monies  were  provided   for   the  imy- 
s»nt  of  the  rental  under  this  lease  until  the  end  of 
Noveaiber  19^2.       It  is  our  desire  and  intention  to 
store  these  election  iriaohines   in  sons  one  of  the  City 
Buildinga  after  the  ooiKing  election. 

"I  would   like   to  know  if  this  lease  can  be  can- 
celled by  the  City  without  any  financial  obligation." 


OP  UNION. 


This  lease  was  entered  into  under  the  rsrovisionB  of 
the  Charter  of  1899,  and  the  nrovlsions  of  that  Oiarter  govern 
it.   Article  II,  Chapter  I,  veotion  7  reads  as  followst 

"Sec.  7.   The  Clerk  of  the  Board, (Board  of  Super- 
visors) when  requested  to  do  so,  shall  adsiinister  oaths 
and  aff IrBiations,  without  charge,  in  all  aatters  per- 
taining to  tlie  affairs  of  hla  office,  and  shall  perform 
suoh  services  as  laey  be  ^^reaoribed  by  the  Board. 
Be  shell  have  the  custody  of  the  aeal,  and  of  all  leases, 
grants  and  other  documents,  records  and  papers  of  the 
City  and  County.   Kis  signature  shall  be  necessary  to 
all  leases,  grants  end  conveyances  for  tie  City  and  county. 
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The  only  poasible  authority  under  which  the     Sleotlon 
CoBimioeion  oouibd  have  entered  into  the   leuae  in  question  is  con- 
tained in  Article  XI,  Chapter  I,    deotion  1,  which  plaocis  in  the 
hands  of  the  Koard  of  Klection  CoMr.iission  all  laatters  pertaining 
to  elections  in  the  City  and  County  of  Jan  Fr&ncisoo,  but   since 
Article  II,  Chapter  I,   aection  7  specifically  states  that  every 
lease  entered  into  by  the  City  and  County  mxat  have  the   signa- 
ture of  the  Clerk  of  the  Board  of  Jui^rviaors,   this  is  controll- 
ing: over  any  statcjient  of  the  general  powers  of  the  Kleetion 
Corasiisslon. 

It  is  to  be  noted  th«it  the  lease  in  question  does  not 
bear  the  signature  of  the  Clerk  of  the  Board  of  ouperviaors  and 
therefore,   in  my  opinion,   it   is  not  binding  on  the  City   arid 
County  of  san  Francisco  and  can  be  cancelled  without  incvcrring 
financial  obligation* 

Kespeotfully, 


City  ..ttoriiey. 


To  - 

Alfred  J.  Cleary, 

Chief  Administrative  Cfficer, 

City  :iall. 
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January  12,   1933, 

SUBJECT!  Rights  of  American  Legion  posts  In  oonnaotlon 
vlth  War  Memorial. 

Gentlement 

The  following  questions  have  been  asked  of  this  office t 

(1)  Has  the  Board  of  Trustees  the  right  to  use 
Room  101,  a  large  office  space  on  the  first  floor  of  the 
Veterans'  Building  of  the  War  Memorial,  for  the  use  of  Its 
secretarial  offices  or  must  this  room  be  devoted  to  the  use 
of  the  San  Francisco  posts  of  the  American  Legion? 

(2)  Has  the  Board  of  Trustees  the  right  to  allocate 
Rooms  134  euid  135  to  the  San  Francisco  Art  Association,  bear- 
ing In  mind  that  these  rooms  are  on  the  first  floor  of  the 
Veterans'  Btilldlng?  The  American  Legion  posts  of  San 
Francisco  claim  this  space* 

(3)  Have  the  American  Legion  posts  of  San  Francisco 
the  power  to  assess  a  service  charge  against  other  veterEoi 

or  patriotic  organizations  occupying  the  War  Memorial,  other 
than  the  Veterans'  Auditorium? 

(4)  What  charges  must  the  Board  of  Trustees  exact 
for  the  use  of  the  Vetersaxs'  Auditorium? 

(5)  Can  the  American  Legion  posts  pay  the  Board  of 
Trustees  a  flat  charge  for  the  use  of  the  Veterans'  Audit- 
orium based  on  maintenance? 

OPINIOM 

In  answering  the  various  questions  propounded,  it  is  probably 
advisable  to  refer  to  some  of  the  early  events  which  occurred  prior  to 
the  actual  construction  of  the  War  Memorial.  You  will  recall  that  in 
1927  a  proposed  bond  issue  was  submitted  to  the  people  of  San  Francisco 
with  respect  to  idiether  the  city  and  county  should  incvir  a  bonded  in- 
debtedness in  the  sum  of  fotir  million  dollars  for  the  "acqixisition, 
construction  and  completion"  of  the  War  Memorial,  This  was  voted  upon 
favorably.  The  oi»dinance  calling  and  providing  for  the  apeolal  election 
anent  this  bond  issue  contained  the  following  language: 

"Section  1,  A  special  election  is  hereby  called 
and  ordered  to  be  held  in  the  City  and  County  of  San 
Francisco  on  Tuesday,  the  fourteenth  day  of  June,  1927,  for 
the  pvirpose  of  submitting  to  the  electors  of  said  City  and 
County  the  following  proposition,  to-wlt:  To  inc\u?  a  bonded 
debt  of  the  City  and  County  of  San  Francisco  to  the  amount 
of  four  million  ($4,000,(X)0)  dollars  for  the  purpose  of 
the  aoqvilsltlon,  construction  and  completion  of  a  permanent 
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liaproTament ,  to-wlti  Th.e  construction,  completion  and  eqtilp- 
ment  of  peimianent  buildings  in  or  adjacent  to  the  Ci.lo 
Center  in  the  City  and  Goiinty  of  San  Francisco,  to  be  used 
as  a  memorial  hall  for  war  veterans  and  for  educational^ 
recreational,  entertainment  and  other  municipal  purposes 
a^d  the  purchase  of  all  eqidpiaent  and  fumii^Lings  necessary 
for  said  buildings.'* 

You  will  note  tTom.   the  foregoing  quotation  that  it  was  the  in- 
tention of  the  people  of  San  Francisco  that  the  bond  ies\ie  shovild  be 
used  for  the  "construction,  completion  and  equipment"  of  a  memorial  hall 
for  war  veterans  and  was  also  "for  educational,  recreational,  enter- 
tainment and  other  mxoilclpal  pvirposes".  Thus,  we  find  that  the  people 
of  San  Francisco,  at  the  time  of  their  voting  upon  the  bond  issue,  had 
in  mind  that  the  war  veterans  of  San  Francisco  should  be  given  consid- 
eration, but  not  that  they  shotild  be  given  any  ejcclusive  rights  with 
respect  to  the  proposition.   In  fact,  the  ballots  used  at  the  said 
special  election  contained  precise  language  to  the  effect  that  a  bonded 
indebtedness  was  to  be  inotirred  and  that  the  money  obtained  therefrom 
was  to  be  used  for  the  purpose  of  constructing  a  permanent  improvement 
"to  be  uaed  as  memorial  halls  for  war  veterans  and  for  educational, 
recreational,  entertainment  and  other  mtiniclpal  pvirposes  and  the  pur- 
chase of  all  equipment  and  furnishings  necessary  for  said  buildings". 
There  is  no  language  in  the  ordinance  calling-  the  special  election  to 
indicate  any  intent  to  give  the  war  veterans  of  San  Francisco  any  ex- 
clusive rights  in  the  proposed  War  Memorial.  From  a  reading  of  the 
ordinance  and  the  language  used,  it  appears  that  tl.e  voters  had  in 
alnd  that  the  war  veterans  of  San  Francisco  should  be  given  the  utmost 
consideration  but  not  exclusive  rights.   (See  Ordinance  No.  7516  (Kew 
Series).) 

In  1923  the  people  of  San  Francisco  voted  upon  a  charter 
aaendment  providing  for  a  Board  of  Jrustees  of  the  San  Francisco  War 
Memorial  which  was  proposed  to  be  erected  and  maintained  in  the  Civic 
Center.  The  Board  of  Trustees  was  thereby  created  imder  this  charter 
amendment,  which  provided  that  the  board  shotild  "have  charge  of  the 
construction,  administration,  management,  superintendence  and  oper- 
ation of  the  War  I.Iemorial" .   The  Board  of  Trustees  was  given  power  to 
administer,  execute  and  perform  the  terms  of  any  trust  accepted 
by  the  Board  of  Supervisors  and  to  make  rules  and  regulations  not  in- 
consistent with  the  provisions  of  the  chso'ter  and  the  ordinances  of  the 
Board  of  Supervisors  for  the  administration,  government  tsid.  protection 
of  the  l)Yar  Memorial  and  its  affairs. 

It  was  provided  further  in  said  charter  provision  that  the 
title  to  all  property  owned  or  thereafter  aoqiiired  for  the  Y/ar  Memorial 
•hould  vest  in  the  City  and  Co\mty  of  San  Francisco  when  not  incon- 
sistent with  the  terms  of  its  acquisition,   (See  Article  XIV  -  D  of 
1899  Charter.) 

SubseqvLently,  and  on  May  9,  1930,  an  ordinance.  No.  8746 
(New  Series),  of  the  City  and  County  of  Scua  Francisco  became  effective. 
This  ordinance  provided  in  detail  for  the  construction  of  the  v/ar 
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Memorial  and  the  administration,  management,  superintendence  and  oper- 
ation of  the  War  Memorial  by  the  Board  of  Trustees  theretofore  provided 
for  In  the  previotialy  mentioned  charter  provision. 

On  November  12,  1930,  the  City  and  County  of  San  Francisco 
accepted  a  transfer  of  the  trust  set  up  in  1921  ^^ch  provided  for  a 
War  Memorial  in  San  Francisco.  Subsequently,  and  on  February  24,  1931, 
Ordinance  No.  8931  (Naw  Serlei)  became  effective.  This  ordinance  pro- 
vided more  effocttially  for  the  construction,  administration,  manage- 
ment, superintendence  and  operation  of  the  War  Memorial. 

With  the  advent  of  the  new  charter  we  have  Section  44  which 
provides  that  the  Board  of  Trustees  of  the  War  Memorial  shotild  have 
charge  of  the  construction,  administration  and  operation  of  the  War 
Memorial  and  of  the  grotinds  set  aside  for  it. 

Thus  it  will  be  readily  seen  that  in  order  to  reach  a  proper 
conclusion  concerning  any  of  the  questions  asked,  all  of  the  various 
matters  heretofore  mentioned  must  be  considered  together  as  a  whole. 
The  various  ordinances,  charter  provisions  and  agreement  must  be  read 
In  conjxonctlon  with  each  other  In  order  to  properly  understand  the  sit- 
uation. It  Is  my  opinion  that  the  people  of  San  Francisco  vested  com- 
plete control  of  the  War  Memorial  In  the  Board  of  Trustees  subject 
only  to  the  provisions  of  the  1921  Trust  Agreement,  unless  the  Super- 
visors iiad  no  power  to  accept  the  trust  on  the  terms  set  forth  in  the 
trust  agreement.  I  have  heretofore  taken,  ajid  will  continue  to  take, 
the  position,  however,  that  the  acceptance  of  the  trust  was  on  a  lawful 
basis. 

(1)  I  have  failed  to  find  anything  in  the  trust  agreement 
which  would  prevent  the  Board  of  Tinistees  from  occupying  office  space 
on  the  first  floor  of  the  Veterans'  Building  of  the  War  Memorial  for 
the  \ise  of  its  secretarial  offices.  In  fact,  it  wouJLd  seem  that  the 
trustees  might  be  charged  with  being  derelict  in  their  duty  if  they 
did  not  provide  for  their  offices  In  a  place  readily  accessible  to 
the  general  public  and  where  most  of  the  persons  using  the  War  Memorial 
would  find  it  convenient.  In  this  connection  it  must  be  remembered 
that  the  'Urustees  have  charge  of  the  majiagement  of  the  War  Memorial. 
However,  if  Room  101  shovild  be  a  large  room  which  the  Trustees  do  not 
require  because  of  its  size,  or  in  the  event  that  this  room  should 
conflict  with  the  occupancy  of  the  building  by  the  veteran  organizations, 
the  use  thereof  wovild  be  unreasonable  and  therefore  in  violation  of 
the  trust  agreement,  which  apparently  contemplated  that  the  veterans 
in  the  building  were  to  be  left  to  themselves.  It  would  seem  xmder 
the  circumstances  that  while  the  veterans  are  not  entitled  to  any  ex- 
clusive portion  of  the  so-called  Veterans'  Building,  they  are  entitled 
to  all  space  necessary  for  their  use.  This,  of  course,  cannot  prevent 
the  use  of  office  space  by  the  Trustees  on  the  first  floor  of  the 
bvilldlng.  The  Board  of  Trustees,  however,  must  bear  in  mind  that  the 
American  Legion  posts  of  San  Francisco  and  other  veteran  organizations 
are  to  be  given  preference  in  all  matters,  since  one  of  the  primary 
purposes  of  the  War  Memorial  is  to  provide  headquarters  and  space  for 
these  organizations.  However,  since  the  management  of  the  iVar  I.lemorial 
is  vested  in  the  I'rustees  they  are  the  final  determinators  of  all 
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(2)  So  far  as  the  rights  are  conoezmed  ot   the  San 
Francisco  Art  Association  to  have  offices  on  the  first  floor  of  the 
Veterans 'Btilldlng,  I  see  no  objection  to  such  an  arrangement,  pro- 
vided they  do  not  conflict  with  the  reasonable  \ise  of  this  floor  by 
the  veteran  organizations.  If  there  b^  any  conflict  it  must  be  re- 
solved in  favor  of  the  veterans  because  the  general  plan  of  the 
building  cont«nplateB  that  the  veterans  should  occupy  the  first  floor 
separate  from  the  Art  Association.  You  will  recall  that  the  San 
Francisco  Art  Association  has  also  been  given  certain  preferential 
rights  under  the  Trust  Agreement,   These  rights  must  be  respected. 

I  woxild  suggest  that,  so  far  as  possible ,  the  veteran  organizations 
be  kept  separate  and  apart  from  the  San  Francisco  Art  Association 
in  order  to  avoid  conflict  and  confusion.  It  is  my  opinion  that 
neither  the  people  of  San  Francisco  nor  the  makers  of  the  Trust 
Agreement  had  in  mind  that  these  two  diverse  organizations  should 
be  compelled  to  conflict  with  each  other  in  any  way.  There  is  no 
set  amo\mt  of  space  in  the  War  Memorial  to  wlaioh  any  partic\ilar 
group  is  entitled  as  a  matter  of  right. 

(3)  There  is  nothing  in  the  Trust  Agreement  which  wovild 
permit  the  American  Legion  posts  of  San  Francisco  to  assess  a  service 
charge  against  any  other  veteran  or  patriotic  organization  occupying 
the  Veterans'  Building,  except,  of  course,  that  portion  loiown  as  the 
Veterans'  Auditoriioa.  The  only  language  that  might  give  any  such 
impression  Is  that  contained  in  Subdivision  (1)  of  Section  (C)  of  the 
Trust  Agreement  which  provides  that  the  San  Francisco  posts,  or  a 
majority  of  them,  sliall  provide  headqviarters  for  other  veteran  and 
patriotic  organizations  under  rules  and  conditions  prescribed  by  the 
San  Francisco  posts.   Such  rules  and  conditions,  however,  co\;ild  not 
be  made  to  include  a  service  charge  which  wouJLd  be,  in  effect,  a 
charge  for  rent.  Whether  the  service  charge  be  large  or  small  it 
could  not  be  exacted  from  these  other  organizations.  However,  I  see 
no  objection  iriiatever  to  a  voluntary  contribution  on  the  part  of 
these  orgeuiizations towards  paying  administrative  expenses.  In  fact, 
it  would  be  logical  tliat  such  contributions  shotold  be  made. 

(4)  The  charges  to  be  made  by  the  Board  of  Trustees  to  the 
American  Legion  posts  in  connection  with  the  sub-letting  of  the 
Veterans'  Auditorium  by  the  American  Legion  posts  shoiold  cover  the 
full  cost  of  maintenance.   This  shoiild  be  readily  calcvilable  and 
oould  be  worked  out  on  a  business  basis  by  the  use  of  proper  account- 
ancy methods.  However,  it  Is  my  opinion  that  the  American  Legion 
posts  of  San  Francisco  should  not  be  made  to  pay  any  charges  for  the 
use  of  the  Veterans'  Auditorium  when  used  for  their  own  functions 
for  Ti^lch  no  charge  for  admission  is  made.  Vi/hen  tlie  Auditorium 

is  used  for  profit  I  think  that  it  is  within  the  spirit  of  the  Trust 
Agreement  and  the  charter  that  a  maintenance  charge  shotild  be  exacted 
by  the  Trustees.  There  is  no  provision  in  the  Trust  A.greement  for 
the  exemption  from  payment  of  a  reasonable  rental  by  other  organ- 
izations when  they  use  the  Veterans'  Auditorixmi  whether  an  admission 
charge  is  made  or  not.  The  Board  of  Trustees  have  the  power,  however. 
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to  permit  the  use  of  the  Audltorl\an  without  charge  at  any  time  when 
not  used  for  profit. 

(5)  I  can  perceive  of  no  reason  why  a  flat  charge,  based  upon 
the  cost  of  maintenance , cannot  be  made  In  the  place  of  calculating 
each  day*  s  use. 

Respectfully  submitted^ 


TlfTTHo^^ESr 


BOARD  OF  TRUSTEES  OF  THE  WAR  IffiMORIAL 

OF   SAN  FRANCISCO, 

Opera  House, 

San  Francisco,  Calif* 
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January  IS,   1938. 


aUBJlSCTi     Redei!f)tion  of  Property  jold  for  Taxes. 


Dear     Ir: 

This  office  Is  In  receipt  of  your  request  for  an  opinion 
as  follows t 


•♦Has  oae  a  clear  title  tea  piece  of  pronerty 
whleh  is  redeemed  from  the  ^tate  after  fully  c a-iiply iiig 
with  the  requirements  of  aeetion  5817  of  the  ^^olitioal 
Code  when  it   is  subsequently  fomid  that  the  auditor, 
la  raaklng  his  estiitiate  of  the  sa^iount  needed  for  redemp- 
tion, tnade  a  mistake   in  that  he  failed  to  cijmpute  a 
eertain  year's  delinquent  taxes?" 

OTIMIOU 

section  5817  of  the  Political  Coda  sets  forth  the  pro- 
cedure for  the  redexBcption  of  property  sold  for  taxes*       It  holds 
that  the  one  seelriLnc  to  lauKe  the  redeir5>tion  should  q?oly  to  the 
county  auditor  for  an  estimate  of  the  amount  to  he  paid  and  said 
auditor  is  to  render  a  certificate  of  tie  amount.       This  certi- 
ficate the  redeaptioner  is  to  deliver  to  the  county  treasurer 
together  with  the  saoney.       Upon  consxnamation  of  this  transaction 
the  recorder  shall  note  on  the  margin  of  the  record  of  the  cer- 
tificate  of  sale,   or  deed,  the  fact  that  such  rodemption  has 
been  made,  the  date  thereof  and  by  whom  redeen»d. 

The  question  which  arises  is  as  to  the  effect  of  the 
auditor  making  a  mistake  in  ooriputing  the  amount  necessary  for 
redeaption*       Does  such  a  mistake  place  a  cloud  on  the  title 
of  the  redespt  ioner? 

The  case  of  JOk..J  Va.  ^  l*   ^^  Cal.App*   350, 

la  a  leading  case  on  this  subject.        .  i:w  ^and  in  oontroTersy  was 
assessed  and   t  e  taxes  became  delinquent  and  by  virtue  of  this 
the  lend  was  duly  sold  to  the   ^tate.       soine  five  years  later,   the 
then  owner  applied  to  the  county  auditor  for  an  estiinate  of  the 
sura  necessary  to  redeem.       The  auditor  laade  the  required  estimate 
but  inadvertently  failed  to   include  in  said  estixaate  the  amount 
due  for  delinquent   taxes  for  the  year  1915.       Tl  e  redemptioner 
ccaiveyed  the   laAd  to  defendant  by  recorded  deed  in  1916.       In 
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1919  the  tax  eollector  sold  t)  e  said  lend  for  the  delinquent  taxes 
of  1913,  end  It  is  tlMRMI^  this  tax  sale  that  the  plaintiff  olaiias 
title. 

The  defendant,  in  his  answer,  prayed  for  a  deoree  declar- 
ing the  tax  sale  void.   The  oourt  decreed  the  tax  sale  void  and 
in  upholding  the  defend*  nt's  title  T)Ointed  out  t)iat,  under  .edtiou 
S617' of  %h9   Political  Code,  the  applicant  is   not  required  to 
specify  any  particular  delinquency  or  sale  but  it  is  the  duty  of 
the  county  auditor  to  search  the  records  r.nd  fuxnlsli  th»  applicant 
with  an  estimate  of  tne  asiount  necessary  to  redaea  fro©  ell  prior 
delinquencies;   and  upon  the  t»ay»ent  by  the  applleant  of  the  money 
•peelfied  in  ti  e  certificate  and  upon  the  piTing  of  the  reoAipt 
liy  tbe  officer,  any  deed  or  certificate  or  sale  that  ntay  have  been 
Made  to  the  ctate  becomes  void;  and  all  rif:ht,  title  and  interest 
fto quired  by  the  i.tate   under  a  tax  sale  ceeoos,  notwithstanding  the 
faot  that  the  auditor  ■  '^   ■-ve  railed  to  include  in  his  estimate 
tbtt  flo&ount  due  for  deli     it  taxes  of  a  rlor  year. 

...part  from  any  statute  on  tht;  matter,  the  sajae  rule  would 
prevail  based  on  ourely  equitable  orinciples.  The  rule  It  thv.s 
eta ted  In  37  Qyc.  1160: 

•Where  a  oronerty  o«r.ep,  in  good  faith,  applies  to 
the  proper  officer  to  pay  his  taxes  end  is  furnished 
with  a  stateaent,  certificate  or  information  as  to  the 
aaount  of  taxes  due  and  on  whicll  he  relies  but  which  is 
Ino^aplete  or  erroneous  by  reason  of  tht  ti^i stake  or 
fraud  of  the  officer,  and  he  pay  a  all  t^  t  ' .?  d«saaded 
of  hliB,  this  will  be  equivalent  to  full   ,   nt  so  far 
fts  to  invalidate  any  subsequent  sale  of  the  property 
for  the  omitted  taxes.  ** 

Thus  it  is  clear  than  when  the  applicant  seeking  to 
r«d««Bl»  pays  the  amount  set  forth  by  the    "or  In  hia   eotinate, 
that  said  rcdeBq)tloner  prevails  over  any    _  uent  sale  attempted 
by  the  iatate  to  another  for  taxes  that  were  not  included  in  the 
original  estimate. 

However,  the  redesiptioner  under  those  cireuru.tances,  still 
ha.m   a  cloud  on  his  title  for  the  reason  that  tbf^  Tax  Collector 
Bay  atteapt  to  do  juat  what  was  done  in  the  case  or  Jones  vs. 
Sturessenberg,  and  tlie  queatlon  arises  as  to  how  that  cloud  may  be 
lifted  fr<Mi  the  title. 

The  case  of  HOLLAlQ  vs.  ajHWHMLlSJ.  161  Gel.  u66,  brings  out 
that  fttiailiar  maxim  of  equity  "he  who  seeks  e  luity  mxst  co  e.uity". 
Thia  rule  ia  applicable  to  tiic  instant  ^robleri  -  if  tlie  rodei^tioner 
applies  for  equitable  relief  again*t  the  public  authorities  as,  for 
exanple,  to  restrain  proceedings  for  tiie  colloction  or  enftroerient 
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of  taxes  asssssed  against  his  land  or  to  enjoin  the   esecutlon 
of  the  tax  deed  or  to  oanool  a  lien  or  oharge  for  taxes  of 
record  against  his  laoid,  and  It  ap-^ears  that  all  or  soi^e   part 
of  the  tax  oharce   is   juatly  and  eq.uitably  due  froci   the  plaintiff 
or  chargeable  uoon  the  land,  he  must,  as  a  condition  of  obtaining 
3U0h  relief,   ilrst  pay  or  offer  to  nay  the  amount  Justly  due  ,   or 
he  amst  be  required  to  do  so  before  the  relief  to  which  he  A  owe 
he  is  entitled  is  given.        It  aust  be  carefully  noted  that  there 
is  a  distinction  between  the  oases  where   the  tax  purcliaser  is 
the  actor  and  where  relief  is  aought  against  hiia.        If  the  one 
seeking  title  under  the  tax  deed  sues  for  the  possession  of    ttio 
land  or  to  recover  tie  tax  money  paid,  he  oannot   prevail  as  the 
law  will  not  imply  a  contrciot  hif  the  owner  to  refund  uuch  taxes 
to  one  who  has  paid  the  saiae  where  the  owner  was  not  legally 
obliged  to  do  so* 

However,  where   the  owner  of  the  land  coraes  into  ecuity 
in  order  to  obtain  scnae  equitable  relief  he  must  do  equity,  whioji 
consists  of  paying,   or  offeriut^  to  pay,  whatever  tcuces,    interest, 
costs,  etc.,  are  Justly  cliare»«ble  against  the  land  and  peyraent 
will  be  required  by  the  decree. 

Thus,   in  lay  opinion,   if  the  redeiqptlcner  pays  the  amount 
set  forth  in  the  esticoate  of  the  auditor  and  subsequently  a  mistalce 
la  discovered,   tue   otate  can  do  nothing  to  recover  any  casitted 
amount  frori  the  redeinpt loner.        If  the    jtate  attempts  to  sell  the 
property  for  t;:e  ar-ount  inadvertently  oi.iitted,   the  purchaser  nd  11 
not  prevail  against  the  redoiaptlor.er.       However,    if  for  sone  reason 
the  rederptioner  desires  to  remove  froa  the  recoras  the  fact  that 
a  certain  year's  taxes  are  still  owing,  he  must    Jay,  or  offer  to 
pay,   said  amount  d\je  before   t   e  cloud  will  be  renoved  frori  his 
title. 


iSinoerely  yours. 


City  i\ttori»y 


To 

Leonard  l..   Lttovy,  Oontroller, 
City  and  County  of  ^an  Francisco, 
City  Kail. 


January  19,  1935. 


SQBJSQT:   Constitutionality  of  certain  proposed 
Amendment  to  :.rilk  Ordinanoa* 


Dear  sir: 

I  have  before  aa  your  letter  reading  as  followa: 

"The  Boerd  of  i-uporvisors  has  before   its  Health 
COBnlttee,   a  yronosed  ordinance  wliich  has  for  its  pur- 
pose the  rDgulatlon  of  dairies  and  dairy  products. 
ierlouB  eoitroversey  has  developed  over  a   single  feature 
Gf    this  proposed  ordlnanoe  and  accordingly  I  t^lll,   after 
setting  forth  the  oroblem  Involved,  ask  you  plea£>c  to 
render  your  opinion  thereon. 

"These  are   t/ie  facts} 

"The  ^reseat  ♦*Mll>c  Ordirsance**   in  force   in  the  City  and 
County  of  liem  Francisco  permits   the  sale,  distribution  and 
consumption  of  guaraateed  milk. 

•'Hegtilation  XX,   cieotlon  5,   subdivision  "C*  of  the 
General  Dairy  Lew    >f  the  State  of  California,   staiHtes 
of  19E3,   Chapter  592,    likewise   ;irovide8   for  and  ^Ternits 
the   sale,  distribution  and  cc^ist^^tion  of  guaranteed 
milk. 

"The  proposed  "iMllk  Ordinance"   has   for  its  purpose 
the  ellisination  of  all  but  two  ^ades  of  milk,  neaely, 
"Pasteurized"  and   "Certified",   thus  prohibiting  the  sale  of 
a  tyoe  of  isilk  which  Is  not  provided  for  and  ^raltted  by 
the   state  as  well  as  the  City  and  County. 

"^uery:     Would  not  the  enactment  of  an  ordinance 
which  p\aT>orts  to  prohibit  the  sale  and/ or  distribution 
of  a  t  pe  of     allk  Bhioh   is  cpeoiflcally  iirovided  for   and 
peraitted  under  the  otate   law,   be  \inconstitutional   and 
void  as  en  attempted  derogation  of  the  state's  power? 

"For  your  information,  Dr.   Gei^er,    the  proposer  of 
this  ordinance,   has  publloiy  stated  that  the  present  dairies 
which  are  -^froduoing  guaranteed  milk  are   satisfsctorj'  but  }» 
is  apprehensive   lest   tbe   aupoly  be   increased  by  dairies  of 
a  less  reputable  character  than  those  now   in  operation. 


Tour  I-r.  Heidelberg  has  already  readei-ed  a 
partial  opinion  on  tiie   aubjeot." 

Referring  to  yoiir  notBtlon  ee  to  partial  opinion  rendered 
by  LIT.  Heidelberg  of  this  office,  you  are  tdvised  tht;t  he  was  not, 
at  the  ttK«  of  writing  the  letter  laentioned,  furnished  with  all  of 
the  facts  and  pave  consideration  only  to  the  proviaicjus  of  ..;»«otlon 
5  of  the  Pur©  ilk  Law  of  California,  and  t her «^  fore  you  raay  accept 
this  letter  ao  more  fully  covering  the  jatitter. 

The  so  called  Pur©     '4llk  Law  Is  found  In  the  .:itatutes 
of  1927,  page  1944.        It  is  a  General  law  of  the   State,   and  as 
was  said  by  our  -upreme  Court  in  li^  m  HOiTf^ii^,  155  Gal.   114: 

"The  exaotlona  which  it   ;jresorlb©s  operate 
(except   in  munlolpal  affairs)  upon  the  people  of 
tim  state,  urban  and  rural,  but  It  taay  often,  and 
does  often  hap  >en  that  the  requiremsnts  which  the 
state   sees  fit  to  iiapose  xaay  not  be  adequate  to  laeet 
the  denands  of  densely  populated  municipalities}   so 
that  it  beooKiea  proper  arid  even    necessary  for  launicl- 
palltles  to  add  to  state  regulations  provisions  ad- 
apted to  tiheir  special  req,ulreisent3.       d^xoh  is  the 
nature  of  the  legislation  here   g.uestioned.  ** 

The  case  cited  dealt  with  the  right  of  the  city  c£    Los 
Angeles  to  i>rovlde  a  higher  butter  fat  content  for  milk  than  was 
provided  in  the  ^jtate  law.       The  Cowrt  sustained  the  rl^t,  hold- 
ing that   the   fact  that  the   atate,   In  the  exercise  of  its  police 
power,  has  laade  certain  regulations,  does  net    prohibit  a  launicl- 
pallty  from  exact infr  additional  requirements,   so  long  as   there 
W  no  ooiflict  between  tiie  two,   and  so  long  as  the  requlreTtient  s 
of  the  municipal  law  are  not  of  themselves  pernio lous  as  being 
unreasonable  or  discretlonatory* 

A  similar  conclusion  was  reached  by  tiie  Ulstriot  Court 
of  Appeal  relative  to  our  own  IZilk  Ordinance  -  see  v/ITT  v.    n.IllA, 
97  Cal.  App.   ICil.        The  Court  upheld  the  validity  of  our  ordin- 
ance providing;  that  all  milk  must  be  pasteurized  within  the  llirilts 
of  tiie  city,   saying j 

''Where  the  legislature  has  assumed  to  regulate 
a  given  cosrse  of  oor.duct  by  prohibitory  enaotnients, 
«  niunlclpi.lity  with  subordinate   power  to  act   in  the 
matter  isay  make  such  new  and  additional  regulations 
In  aid  end  furtherance  of  the  purposes  of  the  general 
law  as  laey   seem  fit  and  appropriate   to  the  nooessities 
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of  the  particuloir  locality  axid  which  ere  not  in  them- 
selves Bnreasonahle.  * 

"The  provisions  of  the  ordinance  requiring  that  the 
milk  be  pastetirized  within  the  oity  and  covmty  of  san 
Pranciseo  is  siiaply  a  new  and  additiorjel  end  more  string- 
ent regulation  than  that  oontained  in  the  state  law  on 
the  sejae  subjeot.       These  reqxilreiBMnts  of  th»  ordinance 
are  not  in  themselves  tmroorj  nable  or  disertttUtatory  &tA 
do  not  conflict  with  the  state  law,  therefore,  both  aay 
stand. 

•*The  ordinance  is  not  destructive  of  petitioners* 
Imsiness.        There   is  nothing  in  the  oixlinanoe  to  pre- 
vent petitioiers  from  selling  their  milk  in  i^en  Francisco; 
they  only  hove  to  pasteurize  their  milk  within  the  oity 
and  oounly  of  San  tranoisoo,   the  same  as  all  other  outoide 
dealers  in  milk  ere  doing.  •• 

TlMS  state  Pure  Hilk  Law  provides  for  the  grading  of  Eiilk 
by  an  apnrored  milk  inspection  service  of  a  Eiuniolpality.       A^ong 
the  grades  provided  for  is   ''Guarunteed     Ilk".       a  subdivision  of 
the  section  defines  the  term,   and  regulates  the  manner  of  its 
production  and  Tirovides  the  method  in  which  it  shall  he  handled. 
True,  under  the  authority  of  the  two  oases  above  cited,  we  rait^t 
throw  around   tne   production  and  handling  of  this  particular  erade 
of  Billk  addltionai  requireiaenta  which  oxir  health  authorities 
believe  would  tend  to  the  l«alth  arai   safety  of  our  citizens,   but 
I  doubt  very  muor)   if  we  could  prevent  its  distribution  entirely 
if  it  wae  produced  and  handled  in  acoorduace  with  the  atate  law, 
for  such  a  regulation  *ould  not  bo   in  furti»rance  of  the  estate 
law  but  In  direct  conflict  thcre.vith. 

A  sir;iiar  situation  trose  in  tlie   city  of  3t.   Louis  and 
received  tie   attention  of   the  ^upreiae  Court  of    :i3souri  in  the 
case  of  jTATI  v.   laKiEY,   S8B  j.'^/.  Ab'f .       The  Jtate  law  perriitted 
the  sale  of  raw  milk.        oT^ch   oale  was  forbidden  by  the  ^it.   Louis 
Ordinance.        The  Court  said: 

"A  cily  has  esiple  power  by  police  reruletion  to 
protect  the  health  of  its  inhabitants,  but  a  municipal 
police  regulation  cannot  infringe  on  rights  guaranteed 
by  the  Constitution  or  laws  of  the  state*       i.  munici- 
pality eannot  lawfully  forbid  what  the   :Agislaturo  has 
expressly  authorized.        (Cases  cited.)        In  tlie  last 
cited  cej^e   it  was  held   that   a  oity  has  no  power  by 
ordinance   to  declare   that  to  be   a  nuisance  which  is  not 
GO  in  fact,   or  to  suppress  in  part  or  in  toto  any  bus- 
inesB  within  its  limits  which   is  not  a  nuisance  per  sc. 
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Therefore  it  has  no  power  to  declare  a  food  unnhole soxus 
vhleh  is,   in  fact,  wholescene.         hen  the  state  has  en- 
aoted  a  lav  of  general  oharacter  and  of  «tate««i4e 
appiioation,  ae Ity  ordinance  in  oouflict  with  the  law 
la  inralid.     (In  re  Kaat  Bottut:.*  Drain*  Dist.,   ^b%  s«^* 
89  and  other  oaaes  oited.) 

"In  the  case  of  City  of  ai.*   Louis  v.  Liessing,  89 
3*'^.    611,    190  IIO.    464,    1   L.R.A*    (i^....  )    ^16,    109  A^.at* 
Kep*   774,  4  Ann. Gas.  IIS,   this  court  had  uuwsr  oonsidar- 
ation  the  milk  ordinance  or  the  city.        Judi  e  Gantt, 
speaking  for  tbe  o  wrX  in  g  well-coiiaidered  opiniori, 
says: 

•When  the  courts  hgyo  co»e  to  deal  with  sxieh 
mmioipal  regulaiilon  t^iCi   have  annouuoed  the  rule  thstk 
if  the  article   is  universally  ouMCeded  to  be  an   whole- 
soioe  and  innoouovs  t.iat  the  court  Rsy   take   Judicial 
Botioe  of  it,   tne  LotU^^aturo  unaer  the  Constitution 
has  no  right  to  absolutely  prohibit  it,  Iwt  If  there  is 
a  dispute  ar   to  the  fact  of  its  unwliolesoBienQi^s  for  food 
or  Jrlnt'-   then  tae  i^gi^loture  cen  either  roetulate  cr 
prohibit  it.» 

"Here  clause  1  of  the  statute  of  seatioa  11965 
defines  milk.       It  is  reqa;ired  to  be  fresh,  oleav  and 
eoiBB   froT    healthy  cows,  properly  fed   and     ept.        It  is 
not  denied  that  the    product  so  produced  and  <(£pt  is 
wholesale •       Clause  4  described  pasteurized  lailk  as 
milk  heated  below  the  boiling  point  sufficient  to  kill 
the  most  aotlTe  organ! sme  present .       It  is  apparent 
that  t\set  statute  has  Biade  several  classes  of  nillk 
products,   of  which  raw  milk  is  one  and     asteir  ized  nillc 
anotiier.        i'he  ordinance  under  coasideration  fa>bids  any 
one  to  deal  in  raw  oiilk,  a  product  which  tii&  legislatuoce 
authorizes  as  a  lawful  product  and  #i  ioh  admit todly  is 
healthful  and  hanaless.        It  cannot  be  contended  tltat 
pasteurized  railk  is  the  sdlk  described  in  ciaut.e  h  of 
the   section,  because  it  is  subjected  to  q  process  ishioh 
gives  it  a  different  ehareoter.        Tiierfore,  ta-der    tl-js 
rule  of  law  ae   stated   above,   on  tljB    fr;ce   jf    tuc  a  dinanoe 
and  the  statutes,   the  city  had  no  authority  to  forbid  the 
dealing  in  raw  milk,   and  could  not  lawfully  refuse  penntts 
to   ffiilkJaen  to    hoII   it.        If  there  war;  nothing  before  us 
but   the   statute  and  the  ordinance,  we  wcxild  have  to  hold 
that  tfe   ordinance  as  enforced  v/aa  denying  a  cut.^titu- 
tional  right,        section  4,   art.   2  of  the  Constitution, 
provides  that  ail  persons  have  a  natural   right  to  life, 
liberty,  and   the  enjoyment  of  tli©  gaina  of  their  indvistry. 
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Here  is  a  lawful  pr  duct,  nade   so  by  the  statute  of  tl» 
atate  and  th«  ordinance  purports  to  foifeid  a  citizen 
hii  constitutional  riglit  to'  deal  in  that   lawful  arA 
harjnless  orodiiot.       This  does  not   mean  that    teie  otjjy 
Bay  not  make  regulations  \^tch  the  statute  doec  not   iB^ose, 
eo  idltions  which  insure  t -e  purity  of  tiie    iroduet.       The 
city  may  require  staxidards  of   f^usl  ity  in  the   ailk  dealt 
In,  wliere    the  statute  makes  noiie.        one  aaaor  'violt.te  an  ord- 
inance Rithcut  violatinf:  a   statute.        But  the   ordinarsce 
hers   Is  not  limited  to  those  regulations.       It  definitely 
and  distinctly  forbids  any  one  to  deal   in  a  nroduot  ^\  ich 
the  statute  declares  to  be   lawful.'* 

It  Is  quite  true  that   :vectioQ  5  of    the  .-^ot  provides  that 
allk  proiuoed  within  the  juriadiotivv    --  orm   in  pec t ion  service 
nay  be  sold  in  the   jurisdiction  of  >  ^r   inspection  service 

"if  local  ordinances  are  not  thereby  violated",  would  indicate 
that  ordi-anoes  wight  be  adopted  which  woiiZd  pr- event  the  irdlk 
prodiioed  under  one  district  being  brouel^t;  ii^to  tinother,  but  I 
8ia  of  the  opinior  that  the   '♦ordinances'^  referred  to  are  only 
such  ordlJienoea     as  regulate  rather  than  prohibit. 

If  the  Board  of    supervisors  ^ould  deem  that  the  pasteur- 
ization Gf  guaranteed  milk  will  be  a  safe  guard  to  tbe  liealth  of 
the  people  of  the  city,  your  Board     may  provide  by  crdl nance  for 
such  pasteurization  within  the  city  end  county  (see  Witt  v.   Klliaa, 
s«pra)  for  In  dealing  with  guaranteed  tullk  the   :.tate  law  indicates 
that  pasteurization  n«y  be  regtuired.         ubdivieion  "c",     ection  5  - 

^^  _.        If  pasteur- 

ized guuii  ii oot'u  iUJLj.1-   rpj'uxj-   v  '  ;> '-J    ,/xun  all  of  the  pro- 
visions CCr  raw  guaranteed  milk,   except  -elth  respect 
to  bottling  at  the  ranch  where  Tiroduced,  and  except  it 
shall  contain  not  more  thftH  three  tho'.send  bacteria  per 
Eiilliliter  at  the   ti;io   of  delivery  to  tiie  consxaiier." 

You  &re   t^.erof^re  advised  that  while  you  cannot  prohibit 
the   sale  or  distribution  of  guaranteed  ailk  you  luay  regulate  the 
sarae  and  require  conditions  as  to  its  production  and  handling 
additional  to  those  deraanded  by  the  ijtate  law. 

i'inoerely  yoiirs. 


Gity  Attor-'ifiBT 
To- 
;3upervisor  Andrew  J.  Gallagher, 
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January  20,   1953- 


iSJBJECTt     Residence  of  Jtinior  College  3tudent  as 
affected  by  his  father  being  in  the 
United  estates  Arn^  or  lleTy* 


Dear  :;ln 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

1,  .  .   jT 


"Is  the  Board  of  Tjdncetion  liable  for  the  tuition 
of  a  junior  college  student  attending  a  Junior  oolleeie 
in  another  county  when  such   student   is  a  menber  of  the 
family  of  a  laan  connected   vTlth   the  TTnitod  .vtetoa  iiriay 
•r  Hevy  end  stationed  in  the  County  of    Jen  Prencisoo'^" 

opii-iiaK 

Froja  your  request  It  appears  that  the  father  of  the 
student  in  question  resides  in  a  lailitary  reservation.         ection 
3946  of  the  Political  Code  provides  that   the  City  tnd  county  of 
San  Praiioisco  enjbraces  all  military  reservations  within  its 
borders* 

Under  these  clrouiistances,   it  Is  bqt  opinion  tlsvt  you 
are  liable  for  the  tuition  of  a  Junior  collece  atuSent  whose 
fether  resides  within  a  military  reservation  within  the  boundaries 
of  the  City  pnd  County  of  Ban  Tranoisco. 

Bespeotfully  yours. 


To  - 

J.  U,  G«inn, 

superintendent  of    ,chools. 
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January  20,   1933. 


i^TBJjSCT:     Residenca  of  Juiilor  Golloao    jtiidonts. 


Dear  .At: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

m. 


r 


"Is  the  Board  of  Education  liable  for  junior 
college  tuition  of  aliens  who  are  residents  of 
;ian  J^aricisco  and  who  wiah  to  enroll  in  the  uan 
Mateo  Junior  College? 

There  are  two  Japanese  youn^  i^ien  v<,io  ara 
residing  here  but  who  are  not  oitiii,eki,-        x:  ere  is 
a  Philippine  who  ia  also  a  resident  but  not  a  citizen*" 

iection  '6,^15  of  the  ^chool  Code  provides  thti  t  students 
residing   in  a  junior  oollaee  district  rua^    attend   aoliool  in  another 
junior  college  dlatrict  after  terxaa  have  been  agreed  upon  by  the 
districts  concerned.        There  is  no  q\»stion  of  oitizemiiip  involved. 
The  statute  deels  only  with  residence. 

Therefore,    it   Is  lay  opinion  that  the   lueetiOBri   of  citizen- 
ship Cannot  be  taken  Into  oonsideretion.        If  the  persons  Mentioned 
In  your  request  are  residents  of  the  City  and  County  of  San 
j:^anci£CO,   the  :.an  Francisco    ;ohool  District   is  liable  for  their 
tuition  at  Q   junior  college. 

?:irspc-ctfully  yoiArr? , 


To  - 

J.  M.  Gwlnn, 

superintendent  of  johools. 
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JanxiaxT  23,  1933, 


I. 


SUBJECT:     lilxplration  of  Time  for  Appeal  fr^jaa 

Ruling  of  the  City  Planning  Coiamleslon* 

Dear  Slrt 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows s 

"Hay  an  appeal  from  t^e  decision  of  the  City 
Planning  Caaraisslon  be  taken  to  the  )3oard  of  Supervisors 
after  the  expiration  of  thirty  days  from  the  date  of  the 
decision  of  the  City  Planning  Cos^sslon  denying  an 
application  to  rezone  property?" 

OPINIOB 

Ordinance  H?*  13.011  of  the  City  and  County  of  San  Francisco, 
dMLLing  with  zoning  inatters,  provides  in  part,  as  follows: 

"Property  owners  affected  may  appeal  to  the 
Board  of  Supervisors  from  any  ruling  of  the  City  Planning 
Ccsami salon  by  filing  protests  in  writing  against  such 
z*ullng  with  said  Board  of  Supervisors  within  thirty  days 
of  the  date  of  the  City  Planning  Coasnission'  s  resolution 
thereon,  wiilch  protests  ^   ->  ^  {»•" 

Section  117  of  the  charter  does  not  limit  the  time  for  an 
appeal  under  the  conditions  set  forth  in  your  x^quest,  but  gives  the 
Supervisors  procedural  authority. 

Therefore ,  since  the  ordinance  is  supplementary  to  the 
charter  provision  and  not  in  conflict  therewith,  it  is  my  opinion  that 
no  appeal  may  be  taken  after  the  expiration  of  the  thirty  day  period 
mentioned  in  tlae  ordinance  and  that  the  ordinance  is  therefore  fiilly 
effective* 

Respectf Tilly  yours. 


CITY  ATTORNEY 
Clerk, 
Board  of  Supearvisors, 
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January  25 «  1933, 

SUBJECT!     Electric  Sign  vipon  Ifon-conTorming  Uso 
Biiildlisfi. 

0«ntl«m»nt 

This  ofric*  is  in  r«o«ipt  of  your  request  for  an  opinion,  as 
follows: 

RBQUBST 

'Application  has  been  made  to  the  Central  Permit 
Bureau,  Departiaent  of  Pviblic  Works,  for  a  poinit  to  erect 
an  electric  display  sign  on  top  of  an  existing  building  at 
2500  Market  Gtreet,  and  some  iias  bean  referred  to  this 
office  for  approval  as  to  compliance  trith  the  Zoning  Ordi- 
nance* 

"The  building  upaa  vhioh  it  is  desired  to  erect 
this  sign  is  in  a  Second  Residential  District,  vhile  the 
use  of  the  building  is  a  non- conforming  one*  This  proposed 
sign  would  approximately  be  19  feet  high  and  27  feet  wide. 

**Ql]lRyi   ShoTjtld  the  City  Planning  CoBBalsslon  ap- 
prove an  application  for  a  poiinlt  for  thea^ection  of  an 
electric  display  sign  in  a  Second  Residential  District?" 


I 


I 


i 


opiinoH 


The  construction  of  an  electric  sign  of  the  size  Indicated  in 
yo\a»  request  upon  a  building  wovld  be  considered  an  enlargement  of  the 
building.  Section  9  of  Ordinance  Ho*  5464  provides  that  no  non-conform- 
ing use  shall  be  enlarged  at  the  expense  of  a  conforming  xise.  In  the 
instant  cast  it  appears  that  the  building  involved  is  a  non- conforming 
usw* 

Such  a  structure,  imder  the  provisions  of  the  aforesaid  ord- 
inance, and  under  the  circumstances  Involved  herein,  is  not  perxoitted 
in  a  second  residential  district* 

Tftider  the  circumstances,  therefore.  It  is  my  opinion  that 
the  City  Planning  OanEnission  should  not  allow  the  permit  without  a 
resoning* 


Respectfully  sxibmitted. 


City  Planning  Commission,  ... 

City  Hall.  Cl^y  AWoRSHg 
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January  27,  1953. 


SUBJECT:  A*  AsMrloanlxatlon  Teachers  in  Klamentary 
and  High  Schools. 

&•  Seziiorlty  of  Krenixig  School  Teachars  with 
R«8«rd  to  Beginning  Date. 

C.  Teaching  Less  than  Five  Evenings  Per  Week. 

Dear  Sirs 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows t 

"Referring  to  points  raised  in  a  recent  ocnaanini- 
cation  from  Andrew  P.  Burke,  i<:sq.,  earlier  called  to  your 
attention  and  dealing  with  evening  high  school  siatters,  I 
would  respectfully  ask  yoio*  legal  opinion  ux)on  the  qiiest- 
ions  outlined  below: 

!•  The  non-assignment  of  Aiserioanization  teach- 
ers 1^0  prior  to  A\igu8t,  1932,  had  been  teaching  in  the 
evening  elttoentary  schools,  which  schools  were  abolished 
at  the  end  of  the  Spring  Term,  1932,  and  the  positions  of 
those  teaoters  declared  vacant.  Mr.  Boirke  contends  that 
those  teachers  should  have  been  re-asslgn«d  to  American- 
isation  classes,  in  order  of  seniority  of  appointment, 
when  such  classes  were  thereafter  operated  in  evening 
sohools  of  whatever  grade  (whether  secondary  or  element- 
0. 


Question:  M\Mt  such  teachers  be  re*assigned  to 
Amerieanization  classes,  now  operating,  in  oirder  of  seniority 
of  appointment? 

2.  The  interpretation  of  seniority  Insofar  as 
its  definition  applies  to  date  of  entering  day  school  (in 
cases  of  dual  service)  or  to  evening  school  only.  Mr. 
Burke  seems  to  hold  that  seniority  goes  back  to  first  date 
of  beginning  service  whether  in  day  or  evening  school. 

Question:  Does  evening  school  seniority  apply 
exclusively  to  date  of  beginning  seznrice  In  evening 
school? 

3.  Three  evening  scho  Is  were  reduced  in  August, 
1952,  fz^xa  an  operating  schedule  of  five  evenings  '^qv   week 
to  an  operating  schedule  of  four  evezxings  per  week.  There- 
by teachers  foznnerly  teaching  five  evenings  a  week  were  re- 
duced to  four;  some  were  reduced  from  five  to  three;  some 
were  reduced  from  fo\u»  to  three.  Two  evening  schools  wre 
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still  operating  on  a  schedvila  of  five  evenings  per  week. 

Qtiostioni  What  method  of  assignment  shall  be 
folloired  in  relation  to  those  positions  in  which  the 
teaching  schedule  has  been  reduced »  specifically  with 
reference  to  date  of  assignment?** 

OPINIOB 

^awer  Ho»  1 

Prom  your  request,  and  facts  gathered  from  other  soiirces, 
it  appears  that  prior  to  the  abolition  of  evening  elenentary  schools 
in  San  Francisco  the  subject  of  Americanisation  was  tatight  in  both 
the  evening  elementary  schools  and  in  the  evening  Iii^  schools*  I 
an  given  to  understand  that  the  Amerieanixation  course  was  identical 
in  both  classes  of  schools* 

Tenure  or  permanency,  under  the  provisions  of  Section  135  of 
the  San  Francisco  charter  is  provided  for  teachers  and  other  certifi- 
cated employees  after  they  have  been  successfully  employed  In  their 
respective  positions  in  the  school  departsMot  for  a  probationary 
period  of  three  years*  This  means,  in  substance,  that  a  person  ma- 
ployed  In  a  certain  position  la  entitled  to  permanency  in  such  position 
after  three  years  of  successful  service. 

The  Supreme  Court  in  AHDERSOM  v.  BOARD  OP  EDUCATIOH,  16  Pao* 
Rep.  (2nd)  272,  withheld  approval  of  the  opinion  of  the  District 
Court  of  Appeal  in  the  saioe  case,  previously  rendered,  to  the  effect 
that  ttnployment  in  both  the  evening  and  the  day  sdiools  constitutes 
but  one  position,   /ui  evening  school  position,  therefore,  constitutes 
one  Job  and  a  position  in  a  day  school  an  entirely  \mrelated  one. 

In  view  of  these  circumstances.  It  is  my  opinion  that  a 
person  employed  in  an  evening  elementary  school  holds  one  definite 
position,  emd  a  person  employed  in  an  evening  high  school  holds  an 
entirely  different  i>08ition. 

Therefore,  if  a  teacher  served  in  an  Americanization  class 
In  an  evening  elementary  school,  and  all  elementary  schools  were 
abolished,  and  such  teacher  did  not  have  ten\ire  because  of  service  in 
an  evening  high  school,  he  wovild  be  without  a  position* 

It  must  be  borne  in  mind  that  there  are  two  different  classes 
of  schools  Involved*  The  :aere  fact  that  Americanization  Is  taught  in 
both  classes  of  schools  does  not  mean  that  tenure  in  both  classes  is 
thereby  acqid.red  by  a  person  eo^loyed  in  only  one  class  of  school, 
since  the  charter  uses  the  term  "respective  positions'*.  Prom  this 
language  it  bocoraos  obvious  that  the  aan  Ifanclsco  Charter  provides 
two  things  -  first,  that  upon  attaining  permanency  each  teacher  shall 
be  classified  "in  their  respective  positions"  and  in  no  other,  and, 
second,  tliat  each  teacher  must  have  occupied  "such  position"  and  no 
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other  for  the  full  probationary  period  of  three  years  In  order  to  attain 
tenure • 

Expressing  the  matter  in  slightly  different  language  the  San 
Francisco  charter  provides  -  firsts  that  each  teacher  sliall  attain  perm- 
anency in  a  particxilar  "position",  to-wit,  his  "respective"  position  and, 
second,  in  order  to  attain  that  pertnanency  he  must  have  occupied"such 
position",  that  is,  the  identical  particular  position,  for  the  full  pro- 
bationary period  of  three  years. 

Thus  it  becomes  at  once  apparent  tliat  the  two  groups  of  teach- 
ers teaching  Americanization  classes  are  entirely  foreign  to  each  other 
and  attain  tenure  only  in  tlieir  respective  groups* 

It  is,  therefore,  my  opinion  that  the  teachers  mentioned  in 
the  request  need  not  be  re-assigned  to  Anerieanizatlon  classes  now 
operating  in  order  of  seniority  of  appointment,  and   that  Americanization 
teachers  in  abolished  elementary  evening  schools  have  no  position  t«hat- 
erer  in  the  school  department,  provided,  of  co\u*se,  they  are  not  under 
contract  for  the  school  year  of  1932-1933. 

Artiter  No.  2» 

Since  the  Supreme  Court  has  indicated  that  a  person  holding  a 
day  school  position,  and  also  an  evening  school  position,  holds  two 
separate  positions,  and  in  view  of  .' ea*ion  155  of  tlie  San  Francisco 
charter  it  would  seoa  that  a  person  holding  a  position  in  a  day  school 
acquires  ten\ire  in  such  position  entirely  Independently  of  any  tenure 
acqiiired  in  an  evening  school  position. 

Therefore,  it  is  my  opinion  that  evening  school  service  or 
simlorlty  has  no  connection  irimtever  with  day  school  service  or  senior- 
ity. 

No.  3s 


It  is  elementary  tlxat  school  trustees  and  boards  of  education 
have  the  power  to  eliminate  schools  and  classes  when  the  necessities 
of  the  ooeaslon  require. 

In  other  words,  assTaaing  that  there  were  2500  teachers  serving 
the  City  and  County  of  San  Francisco,  the  i^oard  of  Education  could  law- 
f\illy  reduce  the  force  to  2000,  if  it  saw  fit.  However,  the  last  appoint- 
ed Mvloyees  wotJLd  have  to  be  discharged  first. 

This  same  fundamental  rule  must  be  carried  into  my  answer  to 
your  third  question  so  that  an  en^loyee  now  engagcKl  on  a  three  evenings 
per  week  basis,  itfio  is  senior  to  a  person  employed  on  a  five  evenings 
per  week  basis,  is  entitled  to  the  five  evenings  per  week  position, 
aMruscLng,  of  course,  that  such  person  has  tenixre  or  permanency. 

The  lawful  thing  to  do  taider  the  circumstances  is  to  place  the 
newly  appointed  teachers  on  the  three  evenings  per  week  baels,  and  the 
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■•nior  teachare  on  the  baals  of  the  larger  number  of  evenings  per  week. 
It  Is  my  opinion  that  It  woiJ-d  be  unlawftil  to  pexnnlt  a  J\ailor  teacher 
to  work  on  a  five  evenings  per  week  basis,  and  allow  a  teacher  long  In 
the  department  only  three  evenings  per  week  of  service*  I  assxxae,  of 
cottrse,  that  the  senior  teacher  Is  fully  qualified. 

Respectfully  submitted. 


b 


CIW  AfWRHijK 


Superintendent  of  Schools, 
Board  of  Kducatlon. 
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Pebxnmry  S,  1933  • 


SUBJECT!  In  re  Oranting  of  H«li«f  to  Persons 
Owning  their  Own  Uomes* 

Oentleza«as 

I  hare  your  request  that  I  advise  yoxir  CaBUilttee  on  the 
following  matter,  to-witt 

"May  the  Tdreetor  of  Relief  l^ally  grant  •^... 

food  relief  to  persons  otherwise  q^ialified,  although 
suoh  persona  may  own  unencumbered  homes  in  which  they 
lire?* 

OPINIO^ 

The  relief  which  the  City  and  County  of  San  i'^ancisco  is 
dispensing  at  the  present  time  is  being  dispensed  in  its  capacity 
as  a  county,  and  not  solely  as  a  municii)ality«  -  See  City  and 
County  of  Can  I'rancisco  v.  Collins  (Aug*  89  1932),  13  Pac.  (2nd) 
912. 

The  Act  of  March  23rd,  1001,  makes  the  case  of  all  in- 
digent persons  and  those  incapacitated  by  age  a  county  charge. 
Section  4041.16  vests  this  duty  in  the  boards  of  supervisors  of  the 
respective  counties*  Being  a  county  fxinction  our  administration  of 
any  funds  provided  by  the  board  of  supeirviaors  for  relief  must  be 
in  accordance  with  the  state  laws  above  mentioned. 

O^e  legislature  has  nmvov   specifically  defined  the  terms 
"pauper**  or  "indigent  person",  nor  have  they  ever  been  defined  by 
our  Suprwie  Court,  except  that  the  coxirt  in  3an  Francisco  v*  Collins 
(supra)  has  held  that  persons  becoming  indigent  through  unemployment 
due  to  the  economic  depression  are  entitled  to  relief.  The  langtiage 
of  the  court  in  this  case  has,  I  believe,  a  direct  bearing  on  yotir 
inqviiry.  It  is  as  follows t 

"The  statutes  are  neither  in  terms  nor  in 
spirit  limited  to  the  relief  of  chronic  or  permanent 
paupers,  or  any  other  class  of  poor  persons,  but  extend 
to  every  person  coming  within  the  terms  of  the  statute 
dependent  upon  public  assistance  for  the  necessities 
of  life." 

This  brings  us  to  the  question:  "Is  one  who  owns  an  unen- 
tttabered  home  so  dependent?"  The  answer  to  it  must  depend  on  whether 
or  not  the  home  In  question  can  enable  the  person  in  question  to 
obtain  the  necessaries  of  life.  If  it  can  the  person  is  not  entitled 
to  relief  at  the  hands  of  the  public,  if  It  cannot  he  is*  The  test 
is  not  the  ownership  of  the  property  but  rather  its  availability  for 
the  support  of  its  owner. 
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In  Co-imty  of  Jasper  v.  Ostoorn  (Iowa),  15  R.  ;,'.  104,  the 
court  held  that  where  a  person,  fr<»a  old  age  and  decrepitude,  la 
unable  to  work  for  his  own  support,  and  is  in  destitute  circura- 
stances,  he  Is  a  poor  person  witliln  the  meaning  of  the  poor  laws, 
notwithatemding  that  he  is  the  owner  of  certain  personal  property, 
and  has  a  homestead  interest  in  forty  acres  of  land  occupied  by 
his  wife  and  children. 

In  Hardin  Co.  v%  Wright  Co.  (also  an  Iowa  case),  24  N.  W. 
754  9  the  court  saldt 

"The  duty  of  township  tmxstees,  when  applied 
to  for  poor  relief,  is  not  to  be  determined  by  very 
rigid  rules.  They  must,  in  the  exercise  of  a  wise  dis- 
cretion, grant  relief  where  they  J\idge  that  hiananity 
^"^   requires  it.  They  must,  too,  oftentimes  act  promptly 

and  without  taking  time  to  make  an  extensive  examination 
of  the  applicant's  clrcianstances.  Where  they  act  in  good 
faith  or  without  abuse  of  discretion,  their  action,  in 
our  opinion,  is  not  subject  to  review." 

In  Polk  County  v.  Owen,  174  N,  v;.  99,  the  above  mentioned 
oases  are  cited  and  approved,  but  the  court  held,  where  a  person 
was  the  owner  of  an  interest  in  land  worth  #6600.00  free  from  en- 
exnoberanoes ,  and  had  made  practically  no  effort  to  borrow  on  it  or 
sell  it,  such  a  person  was  not  a  pauper  within  the  act,  but  qual- 
ified this  holding  with  tiie  following  language: 

"We  do  not  mean  to  hold  there  might  not  be 
cases  In  which  in  the  exercise  of  sound  and  honest 
discretion,  it  would  be  permitted  to  give  temporary 
aid  to  one  who  had  even  sueh  property  as  this  alleged 
pauper  had*  One  might,  while  among  strangers,  be  so 
overtaken  by  temporary  distress  as  that  the  ownership 
of  a  valuable  interest  in  land  would  not  be  available 
to  relieve  that  emergency,  and  the  cases  that  most 
strictly  construe  the  word  'poor'  permit  such  relief, 
on  emergency.** 

In  Town  of  Rhine  v.  City  of  Sheboygan  (Wis.),  82  N.  W.  444, 
the  Suia»«ne  Goia»t  of  Wisconsin  held  that  one  owning  property  to  the 
value  of  six  or  seven  hiindred  dollars  was  not  entitled  to  aid  from 
the  county,  but  even  with  this  narz*ow  construction  the  coirrt  saidt 

"T)oubtless  cases  of  distress  may  exist  urgent- 
ly requiring  aid  before  the  parties  can  resort  to  or 
utilise  tlielr  limited  resources,  not  in  and  of  them- 
selves affording  credit  for  immediate  relief  and  press- 
ing want.  The  spirit  of  the  law,  in  such  exceptional 
cases,  might,  perhaps  Justify  the  extension  of  aid  under 
the  statute,  4i-  »  »  ■»•'* 
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Th^   authorities  on  the  siibjeot  fz*om  other  jurisdlotlons 
are  on  a  par  with  those  above  cited,  none  of  them  laying  doim  a 
definite  rulb  upon  the  svtbjeet*  The  ciore  liberal  decisions  recog- 
nize the  znile  that  the  possession  of  a  limited  amount  of  property 
is  not  of  itself  a  bar  to  receiving  public  relief,  but  I  believe 
that  they  are  a  unit  upon  the  principle,  that  where  such  property 
is,  or  throiigh  tiie  efforts  of  the  oimer  may  be  laade,  available 
to  alleviate  the  condition  of  the  owner ,  the  latter  should  not 
receive  public  aid. 

You  are,  therefoz^,  advised  that  the  fact  that  a  person  stay 
own  an  unencumbered  home  is  not  of  itself  a  bar  to  his  receiving 
food  through  your  Committee,  but  if  that  home  thirough  the  honest 
efforts  of  its  owner  can  be  made  the  means  of  his  acquiring  funds 
which  wovild  place  him  beyond  the  need  of  public  aid,  he  is  not 
suoh  an  indigent  person  as  is  entitled  to  aid  under  the  statute* 

Sincerely , 


CITY  ATTORHEX 


Citizens  Advisory  Relief  Coaoittee, 

Lagnna  Honda  H<»ae« 

San  Francisco y  California* 
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February  6«  1935. 

SUBJBCTt     Ordlxmnces  CQnc«ming  Leav*  of  i\bs«nc« 

for  Disability  or  oickzu»8«»  pa«s«d  undMr  old 
CliArtMPy  In  Affact  xxatll  Stq;>«ps«dMl  1>7  Ord- 
i2uuiG««  passed  \indM!>  Eaetltm  152  Saw  Chartar. 

Oaatlsaani 

Undar  data  of  the  tenth  latimo^  jrou  addraaaad  to  laa  this 
eonmml  oat  Ion : 

"v/e  raspaetfully  request  an  opinion  frcRS  ytm  upon 
the  following  Mittart 

"Section  15S«  paragraph  S  of  the  Chartar,  reads 
as  follaarat 

'?lie  civil  serrice  coeaolsaion,  by  riile  and 
atibjeet  to  the  approval  of  the  board  of  suparria- 
ore  by  ordinance »  shall  provide  for  leaves  of 
absence  due  to  illness  or  disability  which  leave 
9§   leaves  oay  be  evirarulative »  if  not  tised  as 
autl»)risad,  provided  that  the  aooxvmlated  unused 
XMriod  of  sick  leave  shall  not  exeeed  six  sionths, 
regardless  of  length  of  service*  and  provided 
further  tliat  violation  or  abuse  of  the  provisions 
of  said  rule  and  ordinance  by  any  officer  or  eio- 
ployee  shall  be  deeoied  an  act  of  insubordination 
and  inattention  to  duties** 

"In  view  of  the  fact  that  the  Civil  >>arvioe  Coa- 
■Isaion  has  not  adopted  the  said  rule  and  the  Beard  of 
Suparvlsors  has  ziot  adopted  the  ordinanea  provided  for  in 
the  said  paragraph*  we  woxdd  lilce  to  te  a^tvised  aa  to 
whether  or  not  the  provisions  of  the  ssaae  are  affective 
at  the  present  tixae*  or  tmtil  the  said  znile  and  ordi- 
nance is  adopted*** 

The  pofWMT  to  grant  leaves  of  absence  and  vacations  i^h«« 
the  sttoe  are  daanad  I9  the  head  of  ttui  office  to  be  for  the  good  of 
the  serviee  has  been  ai^pe  tlmn  once  passed  upon  by  the  courts  of  our 
sister  jurisdictions  with  approval. 

Judge  MeQuillin*  in  his  wortc  on  nmnieipal  corporations, 
lays  down  tlie  general  rule  upon  the  subject,  i^ich  is  aa  follows s 

"omasa  expressly  forbidden  by  law  it  is  fair 
to  asstne  that  the  head  of  a  departeient  of  a  chief  offi> 
osr  possesses  authority  to  grant  a  reaaonable  leave  of 
ab84Nwe  to  an  officer  or  employee  under  hln  on  account 
of  sickness  or  in  the  interest  of  the  health  of  the  ssi- 
ployee  or  for  other  good  reaaon*" 
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At  the  tin*  of  th«  adoption  of  the  nev  charter,  ordlnaxioe 

No.  8S97  (lew  ^>eFiaa),  ac  aaaTwIed.  by  ovdLatta«#  Ho*  5426  (Rev  Seriea}^ 
vas  In  aff^et*     It  providad  for  the  granting  of  leavaa  of  aba«ru»«  hj 
the  head  of  a  department  and  that  time  apetnt  tty  an  mat>loj99  vhlXa  xxoAmr 
lea^0^  woixld  "eonatltute  time  spent  in  the  a«rviee  of  the  city*** 

As  the  Civil  Service  Ooomiisaion  has  not  adopted  maijf  znile  in 
re^upA  to  leaves  of  al>8«r%oe  due  to  ilXneaa  or  disability,  X  helieve 
that  the  ordinanee  ahoTesauitioned  is  atilX  in  force*     Tliis  view  ia 
suatained  by  a  r«e«nt  case  entitled  '*Kiag  7*  X^eavy,  et  al",  reported 
in  70  Cal*  i^*  Deo*  p*  18  (12  Pae*  Hep*  2nd,  i^.  661)  wliich  considered 
the  existing  ordinances  imder  the  t«Ras  of  the  nev  eli&rter,  carries 
the  following  stat«aent> 

"It  appeara  at  onoe  that  the  provisions  of  the 
charter  are  to  be  carried  into  effect  by  ntinerous  ordinances. 
Therefore  the  provisions  of  the  oharte«>  are  not  aelf-oxecut- 
ing*  (Cases  quoted)     lMd«r  axuoh.  oir«unatanees  it  will  not  be 
held  that  ordinances  iiassed  uadMP  tlie  old  charter  will  be 
superseded  \xntil  the  ordinances  contedsplated  by  ^e  new 
charter  take  their  place*" 

The  tenas  of  the  charter  cited  by  your  Board  require  action 
botii  by  the  Civil  Service  Ccaamission  and  the  >>oard  of  Supervisors  in 
setting  up  an  ordinance  providing  ttm  lixaitation  on  leave  of  absence 
dxie  to  siekness  or  disability* 

ftamgraqgSb.  3  of  Section  153  of  the  charter,  wlxieh  you  quote 
in  yotor  letter,  is  an  enabling  act  and  until  thm  Civil  service  Com-> 
missloQ  avails  itself  of  the  privilege  of  adopting  a  rule  upon  this 
partieular  siibjeet  the  ordinances  above  muitioned  rasBaia  in  fores 
and  you  amy  grant  a  reasonable  leave  of  absence  to  any  ttiQjloyee  under 
your   j'uri8disti<M:i  on  account  of  sickness  or  in  the  inteo^st  of  the 
health  of  said  soployee.     Yoti  ^lould^  howsver,  bs  guidsd  by  the  terms 
of  tthe  above  suintloned  ordinances  and  make  report  to  the  Civil  oerviee 
Cniilssion  of  the  granting  of  said  leavs  of  absesiee* 

Esim>oetfully  submitted. 


i^iwwmsBr 


Board  of  Police  Ooonissioners, 
Hall  of  Justice. 
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February  8,ie;'^3, 

STJBJ2CT:  Costs  of  Defense  of  i^^ctlon  Agalnet 
Mettoershlp  of  Grand  Jury  on  ''etter 
Arlslnc;  Within  its  .nirl sdi  otion  a 
Proper  K'unlclp«l  Charge  in  Abaenoe 
of  ProTision  for  Legal  Lerrioes  by 
31  ty  and  Ooimty. 

Dear  sir: 

I  hare   for  an  oT>lnion  your  request  es  to   the  legality  of 
pcymeat  of   th^  counsel  fee  and  costs  Incurred  by  meaibaars  of  tha 
Grmad  Jury  of  the    'ity  «nd    ::r)unty  of  Jan    •ronclseo   in  defense  of 
two  actions  oaemenoed  and  prosecuted  af^alnst   then  by  one  Tobey  Irwin. 

The    facta  es  presented  by  you  are  that  durin*-    the     eraa  of 
the  aforesaid    ;rand  Juary,   there  was  rSf^ularly  referred   to   It  by  the 
District   Attorney  for  invest leatlon  and  action  the   umtter  of  the 
daath  of  one  Frankie  Campbell  occurring  in  a  boxini;  bout.     Upon  the 
adYlee  of  the   District    •  ttomey,    (the   legally  constituted  advisor 
of   tto   Grend   Jury  in  criminal     ;Btters)   and   as  an  inci!?ent   to   its 
InTSStlgatlon  into  the   cireurastctnoes  surrou  dinf;,  and   the   reaponsibillVsr 
for   this  hoailolde,   the  aforesaid  body  ande  and  filed  with  various  pub- 
lic officials,   believad  to   be  vested  with   requisite  corrective  powers, 
a  report  embodying  its  findlni;*. 

Because  of   such  renort   thj  a bove-nsen tinned  Tobey  Irwin, 
referee  in  the  fntal  bout,   brought   suit  against    the  Foreman  of   the 
Grand   Jury  for  $50,000*00,   and   an  additional   action  a.^einst   the 
rWHiining  aenbers  of   the  Tury  for   a  further  sun  of    ^50, 000 .00,  es 
damages  for  alleged   libel. 

Being  advised   that  the   01  ty     ttomey  had   under  the   Charter 
of  the  ssld    Uty    ,  i  •      ounty  no   Jurisdiction  :jver   the  defense  of  such 
actions,  and    that  under  the  provisions  of  ^e  aforesfiid    orv' nic  law 
and   the   Codes  of  tha    ^tate  of   Oallforala,    the  district      ttor  ey   was 
limited  to  advice  in  and  handllnf;  of  criminal  matters,   thi?    ;ra]td   Jury 
by  foroial   resolution,   approved  by  the  presiding  .ud^e  of  XYi^i  ^U::erlor 
Court,    retained   Robert  3.   Fitzee^ald  as  its  sttorney   to  defend   these 
procaedlnffs* 

OPINION. 

The  legelly  constituted  Grand   Jury  Is  a  eonstitutional 
entity,   with  e  quasi- judicial   character,    bein«  an  arui  of   th«     u^erior 
Court   and  enjoying  the   same   privileges  and    iacnunitles  of   thet  insti- 
tution.    That  for  reasons  of  eound  public  policy,   th»   discharge  of 
the  duties     f   that  body  must  not   be  hampered  nor  embarrassed  by  fear 
of   liti-.ation  and    jud^raents  resulting  from  its  deli   aretions.     Ihat 
If  this  were  not   th t   protection  aforded   to    its  laersbershlp,    parsons 
of  rosponsiblllty  and  Intelligence  could  not  be  f'-und   for  such 
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service,  because  the  annoyance  and  costa  of  defending  against  such  litiga- 
tion would  be  a  detriment  to  the  free  and  full  dischaii[^,e  of  their  proper 
duties.   In  fine,  this  branch  and  part  of  the  Court  would  be  destroyed 
and  cause  a  deprivation  of  a  constitutional  agency. 

An  early  case  in  California  entitled  "Solomon  Turpen  v.  L.M. 
Booth, et  al.,"  reported  in  56  California  Beports,  page  65,  established 
the  doctrine  that  a  grand  Juror  is  not  responsible  in  a  civil  suit  for 
his  action  on  the  crand  Jury,  however  erroneous  it  raay  be,  and  however 
raalioious  the  motive  which  produced  it.  This  ennuciation  of  the  Court 
is  predicated  upon  the  theory  that  the  immunity  is  for  the  benefit  of 
the  public  whose  interest  it  is  that  the  said  jury  should  be  at  liberty 
to  exercise  its  functions  with  independence  and  without  fear  of  conse- 
quences to  its  membership. 

■         Insofar  as  the  established  legal  departments  of  the  City  and 
County  of  San  Francisco  were  not  permitted  by  law  to  defend  these  suits 
instituted  against  this  necessary  and  vital  auxiliary  of  the  Superior 
Court,  this  matter  is  distinguishable  from  the  doctrine  set  out  in  the 
case  of  Joseph  Rafael  v.  Thomas  F.  Boyle,  31  Cal.App»p.623,  which  held 
that  the  Civil  Service  Commission  had  no  power  to  employ  private  legal 
counsel  at  the  expense  of  the  municipality  because  of  the  fact  that  the 
Charter  authorized  only  the  City  Attorney  to  conduct  the  legal  business 
of  the  City. 

The  Court  in  the  foregoing  discussion  stated  the  standard  of 
liability  for  such  services  in  this  language j 

"Whether  attorneys  may  be  employed  in  behalf  of 
a  municipal  corporation  depends  upon  the  proper  con- 
struction of  the  law  under  which  such  employment  is 
sought  to  be  sustained,  the  nature  of  the  service 
to  be  performed,  or,  in  the  absence  of  legal  provisions 
pertaining  thereto,  the  character  of  the  litigation  or 
legal  controversy  involved.  There  is  much  variety  in 
the  charters  and  statutes  of  different  jurisdictions 
relating  to  law  officers  of  mxinicipal  corporations. 
In  general,  unless  forbidden  by  law,  when  necessity 
crises  therefor  and  the  interests  of  the  municipal 
corporation  require  it,  the  employment  of  attorneys 
has  usually  been  sanctioned.  (2  McQulllin  on  luniclpal 
Corporations,  sec.  501.)" 

It  has  been  indicated  hereinabove  that  there  is  an  absence  of 
legaa  provision  pertaining  to  the  defense  of  action  against  the  membership 
Of  a  Grand  Jury,  so  in  view  of  the  doctrine  Just  alluded  t^,  we  find  in 
the  case  of  Peter  v.  Jistine,  133  N.Y.S.  847,  the  proposition  that  legal 
services  rendered  for  the  public  benefit  are  a  proper  claim  for  payment 
out  of  the  funds  of  the  municipality. 
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I  cannot  view  the  services  rendered  by  Mr,  Fitzgerald, 
as  described  by  you,  in  any  light  other  than  that  possessing  the 
character  of  the  highest  public  benefit  and  necessary  to  insure 
the  integrity  of  a  vital  quasi- judicial  function.  And  due  to  the 
absence  of  provision  in  the  law  for  a  proper  defense,  it  is  my 
opinion  that  the  Grand  Jury  was  impliedly  authorized  to  engage 
counsel  to  protect  the  inherent  nature  of  its  institution. 


Respectfully, 


City  Attorney, 


EXPERT  AND  ASSISTANT  TO 
GRAND  JURY. 
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Fotrtmry  8,  1933. 

SUBJSCTi  In  V   Payment  of  Claiaa  for  Dain«i;«« 

Pr«8ent«d  against  Kon-Utility  Dapartments* 

l>9mr   Sir  I 

I  hava  yoiir  favor  of  Jamiary  27th,  1952,  in  wliloh  you  ask 
to  t>a  adTisod  as  to  the  proper  procedure  to  be  taken  by  the  varioua 
departments  lAilch  will  give  you  aufficient  authority  to  8g;»prove 
claims  presented  against  the  various  departments  of  the  city  and 
county,  other  than  those  under  the  jurisdiction  of  the  Public  Util- 
ities CooBission* 

OPIRIQH 

The  procedure  for  the  approval  of  claims  against  the  genM:'al 
departments  of  the  City  and  Cotmty  of  San  I-'rancisco  is  found  in  Section 
26  of  the  charter  and  it  vests  in  the  City  Attoimey  the  right  to 
settle  or  diaoiss  any  litigation  for  or  against  the  city  i?hen  he  is 
ordered  to  do  so  by  ordinance  of  the  Board  of  Superrisors.  I  believe 
that  the  term  "litigation",  as  used  in  the  section^  has  reference  to 
stioh  claims  as  have  become  the  sTxbject  of  legal  action  in  the  courts* 
Such  claims  cannot  be  settled  or  dissnissed  without  the  recommendation 
of  the  City  Attorney  and  the  approval  of  the  Boaz*d  of  Sx^pervisors,  and 
the  fact  that  the  department  concex*ned  might  approve  the  settlement 
or  dismissal  would  not  change  the  rule* 

The  charter  Is  silent  as  to  claims  against  the  general  de- 
partBsnts  lAiioh  are  not  the  subjeet  of  litigation  and  I  belieTS  that 
i^es*e  a  fund  has  been  provided  to  meet  such  claims  that  they  might 
receive  yotar  approval  if  the  dep€u»tment  concerned  has  also  approved 
them,  providing,  of  course,  that  the  City  Attorney  conctjrs  in  the 
appx^oval*  I  believe  that  the  concurrence  of  the  City  Attorney  is 
necessary  for  the  reason  tiiat  you  cannot  be  assisted  that  the  claim 
in  question,  irrespective  of  the  amoiuit  thez^eof ,  is  a  valid  claim 
against  the  city  until  the  City  Attorney  has  given  consideration  to 
the  facts  on  f^aich  it  is  based* 

Vfliile  I  am  of  the  opinion  that  the  approval  of  the  lioecrd  of 
Supex>viaors  is  not  a  prereq\xisite  for  the  payment  of  claims  which 
have  not  been  made  the  subject  of  litigation  in  the  courts,  I  believe, 
however,  that  it  would  be  far  better  practice  when  the  claim  znms 
into  any  considerable  amoimt  that  the  Board  of  Supervisors  should 
authorize  its  payment. 

I  ftiink  you  would  be  jxistif  ied  in  placing  a  limit  upon  the 
amount  to  be  paid  in  settloaent  of  any  claim  without  the  approval 
of  the  ijoard  of  Supervisors  emd  to  require  sueh  approval  on  all  pay- 
ments over  and  above  that  amount* 

You  understand  that  the  approval  of  the  Board  of  Super- 
visors can  only  be  given  by  ordinance  which  would,  in  each  case,  en- 
tail some  expense  upon  the  city  and  If  the  claim  was  but  for  a  small 
amoxmt  and  was  appiKxved  by  the  department  concerned  and  the  City 
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Attorney,  and  the  facts  relative  to  the  claim  were  sutanltted  to  you, 
I  thlxik  you  iK}\ild  be  justified  in  making  pa^^iaent. 

In  all  cases  the  Controller  should,  of  coiirse,  take  proper 
releases  from  the  claisiaiit.  ^^ilhere  a  suit  has  been  coii£.:enced  a  dis- 
missal of  the  action  ahovild  be  taken  in  addition  to  the  receipt  or 
release,  which  will  serve  as  a  voTocher  for  the  payment  of  the  amount. 
Where  a  cas«  has  gone  to  Judgment  and  the  amount  paid  is  in  satis- 
faction  of  the  judgment,  I  woiild  exiggest  that  a  duplicate  satisfaction 
of  jxtAgMmnt   be  tsiken  by  your  office,  one  copy  to  be  filed  with  the 
cotinty  clerk  and  the  other  to  be  retained  as  yoxir  voucher* 

Respectfully  y 


6m!  Ai*?(3h«!BY 


Controller , 
City  Hall. 
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Pabruary  8,  1933. 

SUBJECTS  In  re  Paymont  of  Claims  for  Dasiagea 
against  Pitbllc  Utilities* 

Dear  siri 

I  have  your  favor  taider  date  of  Januairy  28,  1932,  in  which 
you  ask  ▼arlous  questions  regarding  the  necessary  procedure  to  author- 
ise you  to  approve  daiias  for  damages  arising  in  the  operation  of  the 
various  utilities  under  the  jurisdiction  of  the  Public  Utilities  Com- 
mission* 

OPIIJION 

The  procedure  for  the  allowanee  of  claims  against  the  vao'ious 
departments  of  the  city,  exclusive  of  those  under  the  jiorisdiction  of 
the  Public  Utilities  Ccoxmisslon,  is  found  in  Section  26  of  the  charter. 
The  pertinent  portion  of  the  section  reading  as  follows* 

"Except  as  othex*wl8e  provided  in  this  charter,  he 
(the  City  Attorney)  sliall  not  settle  or  dismiss  any  liti- 
gation for  or  against  the  city  and  county,  unless,  upon 
his  written  recommendation,  he  is  ordered  so  to  do  by  ord- 
inance*" 

It  was  clearly  the  intention  of  the  charter  framers  that 
claims  a^rainst  the  various  utilities  should  not  be  subject  to  the  gen- 
eral provision,  for  section  126,  which  deals  with  tiie  legal  work  of  the 
Commission,  provides! 

"The  city  attorney,  as  the  legal  adviser  of  the 
commission,  may,  with  the  approval  of  the  commission,  com- 
promise, settle  or  dismiss  any  litigation  or  proceedings 
which  may  be  pending  for  or  on  behalf  of  or  against  said 
o<»imission  relative  to  any  matter  or  property  under  its 
Jurisdiction*" 

'ievt  will  note  that  the  language  dealing  with  the  claims  against 
the  Public  Utilities  Commission  is  an  exception  from  the  general  rxile 
set  forth  in  Section  26,  and,  furthermore,  it  is  more  cenaprehensive  than 
the  last  mentioned  provision,  for  the  reason  that  it  deals,  not  only 
with  litigation,  but  also  with  any  other  proceeding  relative  to  any 
natter  or  property  under  the  juriadiotion  of  the  cc»amission*  It  sets 
up  a  plan  c<Hnplete  in  itself  for  the  approval  of  claims,  and  as  It 
does  not  provide  for  any  approval  by  the  Board  of  Supervisors,  and  as 
the  CoxBuission  has  full  charge  of  the  maintenance,  supervision,  manage- 
ment, extension  and  control  of  all  public  utilities,  it  has  the 
right  to  authorize  the  settlement  or  compromise  of  claims  without  the 
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approval  of  tha  5oaz>d  of  Supervisors, 

I  balleve,  however,  that  the  City  Attorney  aliould  approve 
the  settlement  of  these  claims,  for  the  reason  that  the  section  pro- 
vides that  the  City  Attorney  shall,  with  the  approval  of  the  Com- 
mission, make  the  settl^aent  and,  therefore,  the  City  Attoz*ney  alone 
ooTold  not  authorize  the  settlment,  nor  could  the  Commission  authorize 
it  without  a  reoonmendation  of  the  former  official. 

Tou  are  advised  accordingly* 


Respectfully, 


6lfi  AMo&inar 


Controller, 
City  Hall, 
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February  8,193.'?, 


SUBJ3CT:  Right  of  EmploToea  of  Civic 
Auditorium  to  be  paid  thoir 
Salarloa  Pendliig  Litigation 
K«latlTe  to  the  Use  of  said 
Atdltorlua. 


Dear  Sir: 


I 


I  hara   your  request   that  I  advise  you  whether  In  view 
of  the  pending  litl^j^tlon  being  proeecutad  by   Sdward  J.   Lynch  vs. 
the  flity  and   County  of   S«n  Francisco,   relative   to   tho  use  to  which 
the  Civic  /iUdltorlua  may  be  put,  you  should  continue  to  approve 
pay-rolls  of   the   employees  of    said  auditorium,   and  also  whether 
you  should  continue  to  approve  ^emand6  for   the  maintenance  of    the 
•aae. 

OPINION. 

The  above  mentioned  litigation  Is  being  prosecuted  to 
prev«it   the   City  from  using  the  Civic     udl  tori  urn  for  various 
purposes  which  the  plaintiff  In  the  action  ccmtends  &re  not  per^ 
Hdtted  under  the  terms  of  an   agreement  between  the  Panama  Pacific 
International   Sxposltlon  Company  and  the  City. 

The    Court  has  not  issued  any  restraining  order  which 
prevttits  you  from  approving  these  claims  either  for   salaries  or 
for  maintenance  therefore  you  are  as  free  to  approve   them  as  you 
were   before   the  litigation  was  comimenced. 

This  brings  u»   to    the  question  as   to   whether  Irrespective 
of  the  pending  litigation  you  will   be    justified   in  a i proving   these 
claims*     Answering  this   question  I   will   state  that  there  are  ciany 
uses  to  which  the  Auditorium  nay  be  put  which   in  no  way  conflict 
with   the  demands   of    the  plaintiff   In  the   pending   liti^-atlon  and 
if  you  deem  that   certain  anployees  and  certain  raaterlals  are  neces- 
sary for  t  :e  general  conduct  of   the  Auditorium,  even  within  the 
limited  uses  which  the  plaintiff   in   the   pending  litigation  would 
permit,   you  are  of   course   Justified  In  approving,   not  only  the 
salary  demands  but   also   doaands  for  such  laaterlals  and   supplies 
as  are  necessary,      I  believe,    however,    that  you  will   be    Justified 
In  continuing  the  ooaratlon  of  the  Addltorlum  for  all  lawful 
purposes  until   the   Court  decrees  that  you  should  not.      If  you  should 
refuse  to  rent  the  Auditorium  for  any  lawful  purpose  when  you  are 
not  restrained  by  the  Court  from  so   doing,   I   believe   that  you  would 
be  liable  to   the   City  for   the  loss  thus   sustained  if  ^®   ^^^^J^.^    . 
should  determine   that   Xbo  pending  litigation  could  not  be   sustained 
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and  there for«  It  is  your  duty  to   continue  to   rent  the  Auditorium 
as  you  have   in  the   psst.     As   the  Auditorium  cannot  ^e  rented 
without   the  necessary  help  for  its   operation  end   the  neoesaary 
supplies  for  Its  maintenance,   ycu  will  be   Justified  in  approving 
denands  as  you  have   in  the   past,   both  for  the  nee- seary  help  and 
tha  neciissary   supplies*      This   is    rarticularly   true   by  reason  of 
the  fact   that  all  necessary  help  and  necessary   supplies  are  paid 
for  out  of  the  rentals  received  for    the  Auditorium. 


Respectftilly, 

City  .ttorney. 


DIR2CT0H  OF  rBOPSHTT. 


C=:>    t.    NJ 


February  9,  1933 • 


aUBJBCTt     salary  Rights  of  the  Foraer  c>eoretary 

of  the  Boe2*d  of  education  assl^ed  to 
D«parti]«nt  of  Mucatlonal  Heoearch  and 
.aei*vioe. 


Gentl«£en: 

This  office  is  in  receipt  of  your  request  for  en  opinion 
as  follows: 


On  December  lo,  1932,  a  resolution  was  passed  by   tlie 
Board  of  r.duoation  wliich  provided  that  IJ.  }'.  Lloxiroe  be  as8i{^ed 
to  the  vice-principal  ship  of  the  Lowell  High  School  coraaenolng 
July  1,  19^3,  anu  that  froru  December  14,   1932,  witil  and  includ- 
ing June  50,   19.vi>,  he  be  assiGued  to  the  Depertnexit    of  sduot-ti  oiiai 
Research  and  .ervioe.       The  m&xiKua  salary  provided  icr  vice- 
principals   ie  s^o25.00  per  month-        The  Board  of  iiduoatioa  fixed 
the  salary  of  ]:jc»  i^onroe   in  his  new  position  at  ^'^75. 00  per  roonth. 
Wr»  i'oaro©  is  rated  as  a  vice-principal.        la  he  entitled  to  tise 
salary  of  4^75.00  patr  month? 

oi'iLaou 

section  155  of  the  can  Francisco  Charter  !>rovid©s  that 
the  Board  of  i>duc&tion  ahall  have  tlie  power  to  eiaploy  such  teachers 
and  other  ^>ersons  as  aay  be  nMiassary  to  cariry  into  effect  its 
powers  and  duties*        The   se&e  section  provides  that  non-teaching 
and  Bon- technical  positions,   aM  positions  not  required  by  law  to 
be  filled  by  e  person  holding  a  teuchinc  or  other  certificate  as 
required  by  law,   shall  be  employed  under  the  civil  service  pro- 
visions of  the  Charter. 

Frod  information  obtained  from  various  sources  it  is 
apparent  that  the  Depertiaent  of   Educational  Bosearch  and  ^ervice 
is  one    in  which  the  «&ployoes  hold  technical  positions.       Tl<ey 
are  alao  re<iuired  to  be  certificated  eraplcyees.(- e®  Kegulatious 
of  Jtate  Board  of  i^ducation. )        Theref cffe ,   the  eKployeea  of 
this  departjoent  do  not  cocae  »ithin  the  civil  service  provisions 
of  the  Charter,   and   in  view  of   the    orovitiions  of     ection  1^5,   it 
beco^iee  at  once  apparent  that  the  Board  of   education  hud  full 
and  co;_^lete  authority   to  create  the  position  h^»   ;r:onroe  new   holds. 
The  fact  that  the  Board  of  :,ducation  anploys  teachers,  vice- 
principals  ar^  principals   in  this  departEtent   does  not  rnean  that 
these  various  persons  sau.st  be  eapioyed  in  the  departiaent  on  tie 
basis  of  their  salaries  es  teachers,  vice -principals  or  prii^cipals. 
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The  Board  of  ijducation,  tinder   tee  proviilans  of  ..;eotion 
135  of  the  Charter,  has   the   power  to  fix,  alter  and  approve  all 
salaries  and  ocripensetions  of  its  eiaployces.       The  oaly  limitation 
on  the  Board  of  ^'iduoation  in  this  regard  is  thnt  portion  of  :3ection 
135  which  provides  that  the  Board  ahall,  between   the  firut  and 
twenty-first  days  of  Hay  of  each  yenr,  a<3Dpt  a  schedule  of  saluriea 
for  the  next  ensuing  fiaool  year  for  teachers  and  other  employees 
of  the   school  Depertiaeni  .        auoh  a  salary   schedule  has  here  to  fa- e 
been  adopted  eaoh  year  ill  confowiity  ivith  the  Chcrter. 

While  the  salary  schedule  cannot  be  atiended  or  altered 
during  the  year,    it  raay  nevertheless  be  supplemented  upon  the 
creation  of  a  new  position.       The  resolution  of  the  Board  of 
aduoation  assif.ning  Vr •  I,!onroe  to  the  department  of  Educational 
nesesrch  and   .-ervioe,  at  a  definite  salary  for   a  fixed  period, 
is  tantanount  to  the  creation  of  a  new  position,   since  tie  re  was 
not  theretofore  any  position  in  the  department    to  which  he  was 
assigned.        I  art  infornied  that  .^r.  l/.onroe  is  now  preparing  a 
»et  of  rules  and  regulationa  for  presentation  to   the  Board  of 
Muoation  for  adoption  by  it.       Tfils  is  a  sTJOciea  of  research 
work. 

iieetion  69  of  the  Annual  ^salary  ordinance  for  1952-33 
con  ains  a  reference  to   tlie  various  positions  created  by  the 
Board  of  Muoation  and  by  law.        The  Salary  Ordinance  specifically 
•Wttts,  however,   that  the  rates  of   ^ay  and  the  positions  Mentioned 
in  said  oeotion  69  were  inserted  in  the  Salary  Ordinance  tolely 
fcr    the  convenience  of  the  Controller  and  the  Civil  ..ervice 
CoBBaisslon  in  checking  payrolls.       'i'his  was  done  became  of    the 
fact  that   the  ;jalary  Ordinance  of  the  City  and  County  of  3en 
Francisco   does  not  oon«ern  the  Board  of  j.dxication  in  any  pa-ticular 
whatsoever,  for  the  reason  that  .^eotion  7'6  of  the  Charter  providing 
for  an  annual  salary  cxrdinanoe  deals  with  positions  continued  or 
created  by  the    ju;>©rvisors   in  adopting  each  annual  budget. 

The  Board  of  "eJducation  adopts  its  own  budget  under   the 
provisions  of     eotion  4«t301  of  the   ..chool  Code.       This  budget  is 
entirely  independent  of  tiie  budget  passed  by  the  Board  of  uuper- 
vloors.        In    ,S3:  liG  vs.  B^J);v?.-..CCO,   259  Pac.   7oO,    the   ,.>u:Jrej£B 
Court  very  clearly  set  forth   t-se  difference  between  the  ^au 
Francisco  ..ohool  District,   presided  over  by   the  Board  of  i;,ducQtica  , 
and  the  City  and  County  of  San  JrTancisco.        It  is  soi3«ti  .es  diffi- 
cult to  reco{»nize   the   fact  that   the  oan  Frar.oisco  ^jchool  Diatrict 
is  an  independent  entity  from  the     City  and  County  of  ^an  ?rancisco 
because  of  our  caiplex  city  and  county  govermaent.       nofrever,  this 
proposition  has  been  clearly  established. 

5ee  LITCIffiLL  vs.   lUHTM/a^',   llii  Cel.   App.   570. 

Under  the  provisions  of  ^ection  150  of  the  Charter  it  is 
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provided  that  the  eeoretary  of  tiie  Civil  ..«rvioe  COTamisslon  shall 
examine  and  epprore  payrolls  for  all  persons  legally  appointed  to, 
or  maployed  in  positions  legally  established  under  the  Cltexter* 
This  provision  simply  means  that  the  :;  eoretar>-  of  the  ConariisBion 
■ust  ascertain  frcaa  the  Board  of    .duoation  whetl»r  an  enployee 
such  as  f'r»   "ioxixoe  was  legally  appointed,  and   if  it  is  aocertained 
that  he  was  properly  appointed,   it  is  i:;andatory  upon  the  secretary 
of  the  Coirasission  to  approve  the  payroll  concernirig  him.       I  now 
determine  that  Mr*    :onroe  was  legally  appointed. 

In  view  of  the  for^fioing  oircxxEstances  I  aia  of  the 
opinion   that        .  'onroo  is  both  a  technical  and  certlTicated 

•B^loyee  of    ... ^^..^-.joo   ^ohool  i>ii5trict,  presided  over  by 

the  Board  of  education;      that  the  Board  of  Education,  by  its 
resolution  of  ar^ointaeut,   c  '    the  salary  z'  le 

adopted  in  the  month  of  L'ay,   ^.^..j      -.^^  that  by  thlii  ^-.^-:;as  '..r. 
Mosroe  ao<;uired  a  new  pcsltl^in  in  the  Depurtaent  of  i.aucattoaal 
Research  and   vervica  at  a  salary  of  .  o75.00  per  month,  which  BUot 
be   oaid  to  hla.       All  warraats  drawn  in  his  favor  should  indicate 
that  he  has  been  apecially  ai.sit^ied. 

Respeotfxilly  youra. 


Ci'^  attorney. 


To  - 

Civil  ^ervloe  ComiTiiGsion. 

^'3 
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February  20,   19S3, 


SOBJBBTt  In  v  '^a^c  ^oale  In  Contracts  for 
Kauli^  Send  and  Oraval  for  iietoh 
latohy  Construetion* 

DMT  Sirs 

I  hava  bafora  rsa  yotar  lett«p  undar  data  of  Palaruary  8,  1935, 
vith  atilah  7011  forward  vm  a  copy  of  a  lattar  a^Miraaaad  to  you  by  Vjp* 
Fraxik  c.  McDonald,  otata  Labor  c<»Bnl8slonar,  calling  yoixr  attention 
to  tiia  faat  that  proposals  for  bids  to  tha  Public  Utilitias  CflBBd.ss- 
ion  for  the  haiaing  of  aaMd  and  graval  to  ba  ussd  on  Hatch  Hat^iqr 
eonstruetiea  do  not  psrovlds  for  tha  pa;;aant  of  tbs  m^gs  s^xaAal** 
raeantly  i^ppovad  by  tha  Board  of  Si^p^visors  for  se^loyaes  angagad 
in  parfowting  labor  undar  tha  contract.     You  ask  if  it  is  asmdatory 
that  tha  pi^Bsnt  of  tha  waga  a^iad^as  as  f  ixad  by  the  Board  of 
Sivtpmrwluarm  thtanHA  ba  aada  a  condition  in  tha  eall  for  bids*     I 
understand  that  the  «ill  for  bids  ixierely  contains  the  charter 
languaga  "that  tny  person  performing  labor  xmdi^p  this  contrast  shall 
ba  paid  not  lass  than  tha  highest  gmsral  pravailing  rate  of  wages 
in  prirate  SB^)lo7m«rit  for  siadLlar  work", 

OPXH£a 

^  October  20,  192K3,  the  Public  utilities  Cosaaisslon  asked 
■y  opinion  upon  a  almllar  subjeot,  as^  1  advis«A  that  tedy  that  the 
charter  proTlaion  was  not  sufficient  in  itself,  and  up<m  the  author- 
ity of  ICing  ▼•  Leary,  daeidad  on  Juzm  22,  19S3,  and  reported  in  Vol. 
70  Cal.  kpp^  Daa.  at  paga  18,  that  the  ordinanoe  of  the  i^ard  of 
Suparwisors  (Ord.  ^96,  May  18,  19S1),  proTidlng  for  the  fixing  of  a 
yrawailing  rate  of  wage,  waa  in  effect  under  the  nsw  cliarter. 

In  reaahlng  the  oonelusion  Uutt  the  charts*  provision,  i.  e. 
"any  peraon  pmtmmag   labor  thereundup  (for  the  construction  of  a 
ptitolia  iBQtroTement)  ahall  be  paid  not  less  t>ian  tlie  hlgliest  general 
prevailing  rata  of  wages  in  private  saixLojnasnt  for  similar  work" , 
was  not  in  itself  sufficient  >  I  was  guided  by  Hm  c^inion  of  the 
Suprssw  Court  of  Illinois  in  }£ayhs«  ▼»  Malsosi,  1*}^  N.  £.  tt^l,  and 
of  the  united  i^tates  ^1  strict  Court  of  the  wetttem  1  strict  of 
Texas,  reoAared  on  June  14,  19S3,  in  the  ease  of  Christy,  etc.  ▼• 
^T*Se$   W  Fed.  2nd  766. 


The  matter  ima  also  baen  dealt  with  by  the  Sxtprwn  Court  of 
eur  own  state  in  the  reeent  ca^  of  Metropolitan  .ater  i  istrict  v. 
Whitsett,  10  Pac.  2nd  751.  In  that  eaae  the  validity  of  the  Public 
Rate  Wage  Act  of  California  was  tinder  discussion.  Under  tiuit  act  It 
is  the  duty  of  the  body  letting  the  contract  to  determine  the  "general 
prevailing  rate  of  per  disai  wagea".  In  paasing  on  this  particular 
portimi  of  the  statute,  tiie  oo\xrt  saidt 

"vThim  the  board  of  directors,  aa  in  this  eaae* 
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has  wM$m   its  deeislon  on  this  roatter.  It  has  performed  its 
duty  la  the  preciiees,  and  it  must  be  })resianed  tliat  it  will 
perform  suoh  duty  honestly »  fairly,  and  to  the  best  o£  its 
ability  upon  investigation,  and  with  due  regard  to  the  rights 
of  the  worlanen  to  be  wiployed  and  the  tajcpayers  of  the  dis* 
triot.  When  t^iis  final  decision  is  made,  no  uncertainty 
would  arise  in  the  requirement  that  the  schedule  of  rates 
be  inserted  in  the  call  for  bids  and  in  the  contract  itself," 

The  court  cites  a  long  line  of  oases  dealing  with  the  subject, 
distinguishing  the  statute  construed  in  Ma;yhfl(W  ▼•  Nelson  (supra)  trcm 
our  own  state  statute*  It  winds  up  its  discussion  on  this  point  by 
sayings 

•We  thus  have  a  range  of  opinion,  idaich  while  vary- 
ing in  expression,  stibstantially  points,  with  but  one  ex- 
ception, to  an  interpretation  of  the  'prevailing  rate*  as 
the  'fair  market  rate*.  It  is  for  the  board  of  directors 
to  ascertain  that  value  as  it  would  the  value  of  any  other 
services  of  which  the  district  loi^t  be  in  need.  Xih-va.   it 
has  done  so,  that  i^iich  may  have  been  subject  to  variation 
has  bee(xae  definite  by  the  action  of  constituted  author- 
ity." 

Our  charter  does  not  authorize  the  contracting  board  to  f  ia 
the     irage  but  it  does  give  to  the  Board  of  Supervisors  authority  to 
make  and  enforce  regulations  covering  the  subject  not  in  conflict  with 
the  general  provisions  of  the  section.  I  have  already  advised  the 
.'ublic  Utilities  Comoission  that  in  view  of  the  fact  that  the  claiise 
in  the  section  providing  for  the  paynent  of  the  prevailing  rate  of 
wage  is  too  Indefinite  to  be  enforced,  that  the  grant  of  authority 
is  sufficiencdy  broad  to  permit  the  Board  of  Supervisors  to  determine 
what  is  the  highest  general  prevailing  rate  of  wage,  and  when  they 
fix  it,  it  becomes  the  wage  referred  to  in  Section  98  of  the  charter. 

I  will  oonclxide  by  calling  attention  to  the  fact  that  within 
the  last  week  the  matter  of  the  right  of  the  BocLrd  of  Supervisors  to 
determine  the  highest  general  prevailing  rate  of  wage  to  be  paid  to 
those  performing  labor  on  the  proposed  psychopathic  ward  of  the  San 
rancisco  Hospital  was  considered  by  Judge  Kdwaz^  P.  Shortall.  V/hile 
the  judge  has  not  as  yet  formally  entered  iiis  decision  he  has  intimated 
that  his  ruling  will  be  in  favor  of  tha  right  of  the  board  to  so  fix 
the  wage. 

In  view  of  the  foregoing,  you  are  advised  that  it  is  mandatory 
upon  the  Public  Utilities  Commission  to  Include  in  the  contracts  men- 
tioned a  clause  calling  for  the  payment  of  the  highest  genez»al  prevail- 
ing rate  of  wage  as  fixed  by  the  Board  of  Siaparvisors  to  those  per6ffrm- 
ing  labor  imder  the  contract • 

Sincerely  yours, 
MAYOR 
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March  4,  1933. 

SUBJECT 8  Rights  of  Svenlng  School  Teachers  Duriiig 
Enforced  Absence  from  l>epartmont« 

Gentlemen: 

This  office  Is  In  receipt  of  yoiir  request  for  an  opinion,  as 
follows t 

BBQUSST 

QUESTION)  A  group  of  evening  school  teachers  was  dis<» 
charged  in  July,  1938*  These  teachers  were  then  on  a  five 
nights  ^w   week  basis.  Q^hey  were  subsequently  restored 
to  duty.  I'urlng  the  period  of  enforced  absence  a  reorgan- 
isation plan  was  effected  which  reduced  the  number  of  even- 
ings taught  fro3a  five  per  week  to  a  lesser  nvoaber.  On  what 
basis  shotild  these  teachers  be  paid  during  their  enforced 
absence?  Also  please  discuss  this  matter  generally. 

OPIMIOH 

Generally  speaking,  it  is  my  opinion  that  in  the  interest  of  econ- 
omy, or  otherwise,  the  Board  of  Education  has  the  ritjht  to  diminish  the 
number  of  classes  in  evening  schools  and  to  curtail  the  teaching  hours  of 
teachers  therein,  provided  that  in  so  doing  it  respects  the  seniority 
rights  of  such  teachers  and  avoids  unjust  discrimination*  13y  a  general 
r\ile,  it  coiAld  wholly  abolish,  say,  two  evening  classes  per  week;  if  it 
did  so  no  teacher  who  was  permitted  to  teach  three  evenings  per  week  would 
have  any  valid  groxxnd  of  objection,  because  none  of  their  rights  woi^ld  have 
been  violated* 

Other  sittiations  present  more  serious  questions.  For  example, 
if  a  teacher  with  permanent  tenure  who  has  been  teaching  five  nights 
a  week,  is  unlawfvilly  dismissed  from  his  position,  and  then  (a)  one 
month  after  his  dismissal  the  board  outs  down  all  evening  classes  and 
all  teaehers  to  three  nights  a  week  and,  (b)  two  months  after  his  dis- 
missal, the  teacher  is  reinstated  (either  as  tiio  resiilt  of  a  Judgment 
compelling  reinstatement  or  tiirough  the  recognition  of  his  rights  by 
the  Board  of  Education),  two  questions  v/ould  arise,  (1)  is  the  restrict- 
ed assignment  to  three  nights  a  week  valid,  if  viewed  prospectively  from 
the  date  of  the  teacher's  reinstatement,  and  {Z)   at  what  rate,  1*  e*, 
(three  nights  or  five  nights  basis)  is  the  teacher  entitled  to  payment 
for  the  period  between  his  dismissal  and  his  reinstatanent? 

As  to  li^stion  (1)  my  answer  would  be  "Yes". 

As  to  question  (2)  my  answer  would  be  that  the  teacher  would 
be  entitled  to  receive  pay  for  the  period  of  his  xinlawful  ouster  on  the 
following  basis  (a)  on  tlie  basis  of  a  five  nights  position,  for  the 
period  between  the  date  of  his  dismissal  and  the  date  of  the  order  cutt- 
ing all  evening  schools  to  three  nights,  and  (b)  on  the  basis  of  a 
three  nights  position  for  the  ,>eriod  between  the  date  of  the  order  re- 
stricting all  evening  classes,  and  all  teachers  to  tliree  nights  per 
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week,  and  the  date  of  the  teacher's  reinstatement*  This  s^mm   olear 
enov^* 

On  the  other  }iand.  It  cottld  not  reasonably  be  argued  that 
the  Board  of  Education,  after  reinstat«nent  of  the  ousted  teacher 
could  lawfully  make  a  retroactive  asslgianent  of  such  teacher,  the 
effect  of  which  would  be  to  cut  the  teacher's  pay  from  a  five  nights* 
basis  to,  say,  a  three  nights'  basis  during  the  period  of  his  unlawftil 
ouster*  Tills  seems  equally  clear* 

This  brings  me  to  a  third  supposititious  case* 

Let  us  assume  that  a  permanent  teaohcur  who  holds  a  five  nights' 
position  is  xmlawfully  dismissed,  and  that  a  teach«*  is  assigned  to  his 
position  and  teaches  ftill  time,  1*  e*,  five  nights  per  week  during  all 
the  time  the  first  teacher  is  unlawftilly  out*  Let  us  further  assume 
that  after  the  first  teacher  is  reinstated,  the  Board  attonpts  to  fix 
his  assignment  as  a  three  night  position  and  to  pay  liim  for  the  time 
he  was  out  on  the  basis  of  a  three  nights'  position,  notwithstanding 
(a)  said  teacher  was  a  regular  full  time  five  night  teacher  at  the  time 
he  was  disnissed,  and  (b)  the  person  appointed  to  his  position  and  who 
served  therein  until  he  was  reinstated  taught  five  nights  per  week,  and 
vss  paid  ui}on  that  basis.  It  is  my  opinion  that  this  cannot  lawfully 
be  done* 

It  could  hardly  be  claimed  that  the  Boeu:'d  after  the  reinstate- 
ment of  a  lawfully  dismissed  teacher,  could  fix  his  assignment  retro* 
spectivel^  so  as  to  affect  his  pay  for  the  period  of  his  unlawTul 
ouster*  In  order  that  any  reduction  of  the  teatdier's  pay  (1*  e*,  from 
a  five  night  basis  to  a  three  night  basis)  could  ue legally  accomplished 
for  the  period  of  Ma  xxnlawful  ouster  the  i3oard'  s  action  necessarily 
must  have  been  one  which  (a)  affected  all  teachers  or  (b)  specifically 
referred  to  the  partictilar  teacher,  either  by  reference  to  his  position 
or  by  naming  the  teacher  himself*  The  Board  could  not,  after  a  teach- 
er had  been  reinstated,  say,  in  effect,  "v;e  now  fix  your  position  as 
a  tiiree  night  teacher  and  make  that  status  retroactive  because,  we  will 
be  deemed  to  have  done  wlriat  we  might  have  done  (but  didn't  do)  prior  to 
your  reinstatement*" 

If  a  permanent  teacher  who  has  a  five  night  position  is  vinlaw- 
fully  dlsnlssed  and  the  person  appointed  to  his  position  is  given  a  three 
night  position  only,  it  may  be  that,  in  some  cases,  upon  the  x*elnstate- 
ment  of  the  first  teacher  he  will  be  entitled  to  back  pay  on  a  three 
ni^t  basis  only*  '>niether  he  is  entitled  to  back  pay  on  a  three  night 
basis  or  on  a  five  night  basis,  in  the  supposititious  casB,wMkl  depend*^ 
entirely  upon  the  answer  to  the  question  whether  the  action  of  the  Board 
in  attempting  to  restrict  his  position  to  a  three  night  position  was 
valid;  this,  in  turn,  would  depend  upon  the  seniority  rights  of  the 
teacher* 

It  is  my  opinion  that  permanent  teachers  who  held  full  time 
five  night  positions  and  were  \mlawftilly  dismissed,  are  entitled  to 
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r*o«iT«  back  pay  on  the  basis  of  flva  night  positions  for  the  tlioo  that 
thay  w«z»«  Illegally  out  of  asiployxoant  if  eitho*  (a)  the  person  w];io 
filled  the  teacher's  position  during  the  period  of  his  oiister  actually 
taught  five  nights  per  treek  and  was  paid  ux>on  that  basis,  or  (b)  the 
seniority  rights  of  the  ousted  teacher  were  such  tliat  he  coiild  not  be 
cut  down  below  five  nights  a  week*  In  (b)  the  ntimber  of  nights  per 
week  taught  by  the  person  appointed  to  his  position  at  the  time  of 
his  disaissal  would  be  iosMiterial.  In  short,  in  Uie  case  of  (b)  just 
stated,  upon  the  reinstatement  of  the  ousted  teacher,  he  would  be  en- 
titled to  back  pay  on  the  basis  of  a  five  night  a  week  Job  even  though 
the  i>eraon  libo     filled  in"  for  him  during  the  period  of  his  ouster 
might  be  said  to  Imve  been  holdizig  only  a  three  night  job,  -  this  be« 
cause  the  seniority  rights  of  the  ousted  teacher  would  protect  his 
five  nights  pay  durixig  his  ouster,  just  as  it  woi;ild  protect  his  right 
or  aasigBi^uit  to  a  five  night  position  upon  z^instatcment* 

Yo\irs  very  truly. 


CITY  ATTORHEY 


Board  of  Education, 
City  Hall. 
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Mnroh  6,  1933. 


iiUBJEOTj      Jale  of  Guaranteed  Raw  iiilk 
in  oan  F^anoiaoo. 


Dtar  ^Iri 

X  have  your  letter  readii^  as  followai 

"Your  opinion  is  respeotfully  r«q.uest«d  on  tha 
following: 

trnder  the  Pure  Milk  Aot,  the  City  and  County  of 
San  yrenoififlo    has  b««n  oonstituted  a  ..;ilk  Inspection 
Jervioe  or  Uiatriot  with  authority  voated  in,  and  the 
duty  imposed  upon  the  Board  of  Dlreetor  of  Health  to 
'adiiiini'toter  v.  Jid  exiforc©  the  provisiona  of  the    ict. 
l!hm  i'ure  i^ilk  Aot  expraasly  provides  for  guaranteed 
raw  aiXk* 

Pursuant  to  the  provisions  of  the  Certified 
lilk  4ot  of  the  >.>tate  of  Csilifornia,  the  :jaxi.  Franolsco 
County  Medical  Society  has  appointed  a  iiodioal  ■*ilk 
Coian  t;8ion  which  has  oorgplote  and  absolute   juriadio- 
tion  over  Certified    .iilk  which  is  sold  or  consumed 
in  the  City  nnd  Oounty  of  jan  iVaaoisco. 

The  regulations  now  in  force  in  the  0  Ity  and 
County  of  isBxx  FrancisCo  In  connection  with  the  pro- 
duction a»i  distribution  of  guaranteed  raw  milk  are 
identical  in  their  vital  features  with  the  regula- 
tiona    prescribed  by  the     i>edioal  l*Illk  Coaaaiaaion  for 
Certified  I. ilk. 

Assuiiaing,  but  not  conceding,   that   the  delegation 
of  power  rroiii  the   .>ta  te   to  the  Comity  2.4edlcal  society 
is  valid,  would  not  an  atteng?t  by  our  Director  of 
Health  to  eliminate  entirely  or  to  change  the  essential 
nature  of  guaranteed  raw  jailk  by  pasteurization  b©  un-; 
constitutional  and  void  as  a  violation  of  the  due 
process  clause  on  the  grounds  of  diaoriialnation?   " 

OPIHIOH. 
In  ugr  opinion  addressed  to  yoiir  Board  under  date  of 
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January  19,   19S3,   I  advised  your  Board  tbat  the  uXDe.  ordinance 
might  be  aoended  so  as  to  prevent  the  sa&e  or  distribution  of 
gaar&nteed  milk  u&less  the  sexoe  was  pasteurized.       Addressing 
w^atlt  to  the  points  which  you  raise  in  the  above  letter,   I 
will  state     that   I  have  not  before  me  the  regulatioias  for  the 
production  and  distribution  of  certified  milk  adopted  by  the 
American  Association  of     redlCGl    'ilk  Coinnlssions  on  i.!ey  1st, 
1912,   and  therefore     1  cannot  state  as  to  whether  tlis   regu- 
lations now  in  force  in  ^an  francisco  fear    the  production  and 
distribution  of  guaranteed  raw  ailk  are   identical   in  their 
vital  features  with  the  regulations  prescribed  by  the  I'edioeO. 
Milk  dissociation  for  the  Dioduction  and  distribution  of  certi- 
fied milk. 

I  note,  however,   that  the  present  L'ilk  ordinance  of 
Sui  Frar.oisoo  provides  tliat   "the  dairy  farm,  milk  room,  milkers 
and  daily  methods,  utensils,  etc.,  mast  all  oonform  to  the 
requirements  of  said  I'.ilk  CoEariission. "       This  provision  in  the 
Ordinance  would  appear  to  give   the  r^^ilk  ConiraiBsion  general  con- 
trol of   the  manner  in  which  certified  milk  is  to  be  produced 
and  distributed.       Mo  such  control   is  given  to  any  official 
body  over  guar. ntoed  milk  and   the  rules  set  down  in  both  the 
Ordinenoe  and  in  the  .^tate   law  for  the  production  and  distribu- 
tion of  guaranteed  milk  are  fixed  and  nay  or  jaay  not  compj^y 
with  the  requirements  of  the  Milk  Goimlssioa* 

However,   I  am  of  the  opinion  that  the  matter  is  one 
for  t.io  exercise  of  the  sound  discretion  of  the  Board  of  uuper- 
vlsoiv  and   if  yovr  Board  should  find  that  {ruaranteed  raw  ailk 
is  fts  safe  for  human  consumption  as   is  certified  raw  milk,  why, 
of  course,   no  distinction  sbould  be  made  in  tl^e  matter  of   the 
sale  of  guaranteed  raw  :ailk  as  oocTpared  with  certified  raw 
Bilk.       However,   if,   in  the  sxerclse  of  the  discretion  vdiich 
the  law  vests  in  the  Board  of  ouperviaors,   that  body  should 
find  that  guaranteed  raw  milk  is  not  as  safe  for   human  consiaop- 
tlon  as  is  certified  raw  ailk,  you  have  the   ritfit  to  treat 
these  grades  of  milk   separately  and  to  insist  upon  the  pasteur- 
ization of  guaranteed  tallk   if  you  believe  that  pasteurisation 
will  be  an  additional  safeguard  to   the  health  of  the  people. 

sincerely  yours. 

City  .attorney. 


To  - 

Supervisor  Andrew  J.  Gallagher, 
City  HaLl. 
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Varoh  6,  1953« 
SIlBJlSCTt  Dlanissal  of  Incapacitated  Teachers. 
Oentli 


This  office  is  In  receipt  of  yma»  request  for  an  opinion, 
as  follovst 

"In  view  of  yoiir  rxillng,  October  19,  1931 , 
that  a  teacher  «ho  is  absent  on  accoxoit  of  Illness  is 
entitled  to  the  sick  leave  pay  althoxigh  the  teacher 
has  not  tau^t  a  sin^e  day  dttring  the  school  year  in 
vbioh  the  absence  occtcrs,  it  seems  necessary  that  the 
Board  of  Education  shoiild  take  action  to  terminate  the 
services  of  teachers  who  are  absent  on  account  of  111- 
xaaas  for  a  period  extending  beyond  one  year* 

'*Will  you  please  advise  what  steps  are  necess- 
ary in  order  to  dismias  from  service  teachers  who  are 
incai>acitated  due  to  their  physical  or  mental  eondition 
I        and  who  are  unable  to  rotum  to  sei^lce  after  one  year 

of  such  absence  because  of  physical  or  mental  condition?" 

OPINION 

Section  5*650,  et  seq. ,  of  the  School  Cods  provide  for  the 
disslssal  of  permanent  wnployees.  Section  5*650  specifically  provides 
for  diaanissal  on  the  grounds  of  incoiiq>etency  and  evident  unfitness 
for  service.  An  incapacitated  teacher  can  be  dismissed  fz>om  the 
School  Department  on  either  of  these  grounds. 

Also  Section  156  of  the  charter  contains  an  ample  basis  for 
the  dismissal  of  a  teach^*  so  that  no  question  could  arise  concern- 
lag  whether  the  charter  or  the  school  code  applies. 

A  voluntary  resignation  or  a  voluntary  leave  of  absence 
might  also  be  utilised* 

Section  5*900  of  the  School  Code  provides  for  compulf^rf 
retirement  after  fifteen  years  of  service  becav.ae  of  physical  or 
ment5.1  inca^city  for  further  school  service*  section  li  of  the 
Retirement  Ordinance  provides  for  conpulsory  retirement  after  ten  years, 

Any  of  the  foreffolag  aethote  aaiy  be  en^loyed* 

Yours  very  truly » 


Board  of  Education,  CITY  ATroRNESf 

City  Hall* 
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March  7«  1935 • 

SUBJECT I  Continuance  of  Salary  of  Teacher 
Absent  because  of  Illness* 

Gentleoent 

This  office  is  In  receipt  of  your  request  for  an  opinion,  as 


follows t 


RSQIJEST 


"On  HoTensber  14,  19S2,  you  wrote  an  opinion, 
subject,  -  'Salary  of  teacher  absent  because  of  illness** 
The  last  two  paragraj^s  set  forth  your  opinion.  Will 
you  please  advise  rae  idiether  or  not  it  is  necassax^ 
that  a  teacher  actually  returns  to  service  and  teaches 
one  or  more  days  in  the  second  and  In  the  third  year 
of  her  absence  on  account  of  illness  in  ox*dor  to  Imve 
acqxxlred  a  right  for  sick  leave  pay  for  five  months 
dxirlng  the  second  or  the  third  or  any  subsequent  year 
of  absence? 

"There  are  a  few  teachers  who  are  nentally  111 
and  a  few  others  physically  ill  and  who  have  done  no  toach- 
f  Ing  In  the  departeaent  for  two  or  three  or  more  years.  S<ane 

of  these  teachers  have  done  no  teaching  since  the  enactment 
of  the  law  providing  for  five  months'  sick  leave  pay.  Have 
these  teachers  a  right  to  five  months'  sick  leave  jjay  for 
each  year  of  their  absence  on  account  of  Illness  subsequent 
to  the  date  the  law  became  effective?* 

OPINIOH 

Following  out  the  theory  expressed  In  my  opinion  of  November 
14,  1932,  to  its  logical  conclusion,  it  would  seem.  In  answer  to  your 
first  question,  that  it  is  not  necessary  for  a  teacher  to  return  to 
duty  during  each  school  year  in  order  to  acquire  the  right  to  obtain 
sick  leave  pay  for  the  five  months'  period  provided  by  Section  5.750 
of  the  School  Code.  The  statute  makes  no  such  requlr aaent • 

In  view  of  the  fact  that  all  teaehers  In  the  departaaent  are 
entitled  to  pay  while  ill,  it  would  seem  that  the  teachers  mentioned  in 
your  second  question  while  in  good  steuidlng  would  be  entitled  to  the 
five  months'  sick  leasre  pay  during  each  year. 

Therefore,  it  is  my  opinion  that  the  teaehers  mentioned  in  yoxir 
first  question  need  not  return  to  service  in  oi*der  to  attain  \X\&   benefits 
of  the  statute  and  that  the  teaehers  mentioned  in  your  second  question 
are  entitled  to  five  months  of  salary  during  each  year  on  the  deduction 
^   basis. 

'  Yours  very  truly. 

Board  of  Education 

I  fiTTV  ATPAHMM 


^ 


-art 

t 


fH'-^.^tiirz 


•  -1  '^mo      »»i  'As* 


i 


Haro^  t,  1«^* 


SDBJhCT:      Purchase  of  Real  Froperty  throiigh 

the  Director  of  ?ranerty.       Approval 
«if  Be«Td  of  i>U'>ervlsors  necessary* 


This  office  is  in  receipt  of  your  retiuest  for  an  opinion 
as  follows) 

•^111  you  kiiidly  furnish  ci©  an  opinion  edvisine  if, 
under  the  new  charter,  the  Feoreetlon,  Park  or  any  other 
department   of  the  City  gorerruaent  may  purohiaso  real 
proT>erty  froa  their  own  funds  through  the  Director  of 
Proper"^  without  approval  by  resolution  of  the  Board  of 
Superrisors* 

'^vrtiole  :.IV,   joction  ft,  of  the  19:31  Charter  isrovidea 
that  the  Park  Corsmiss loners   sliall  have   the  exclusive  iiian- 
agansnt  and   disburewaents  of  all  funds  legally  appropria- 
ted or  received   from  any  source  for  the  support  of  said 
parks,   squares,  Aveinies  and  grounds.        .:ection  40  of  the 
present  oharter  proTides  that  the  Park  CoEtaission  shell 
be   BUCoesBors  in  office  of  the  Park  Goamissioners  holding 
office  in  the  City  and  County  at  the  time  this  charter 
goes   into  effetft  and  shall  have  all  the  powers  and  duties 
thereof,   except  ordineuaoe-aaking  i>ower8  and  except  as   in 
tMs  charter  otherwise  nrovlded* 

••  Article  XI7-A»   Seetlon  5,   of  the  1931  Charter  pro- 
Tides  that  the  Flaygrouod  Cenaissioners  Bay  purchase  in 
the  nac*  of  the  City  and  CouBty  of  c»an  fSranclsoo  lands 
to  be  used  as  children's  playgrounds  and  recreation 
centers,  with  Bnj  laoneys  legally  appropriated  fa    such 
purpose  or  acquired  by  t^ift,   legacy  or  beqmest  for  such 
purpose.        .^eotion  42  of  the  ^resent  charter  provides 
that  the  powers  and  duties  of  th«  Heoreation  Goamiss loners 
relative   to  the  managenent  and  control  of  playgroinds  and 
public  recreation  centers,   exclusive  of  those  locetod  in 
public  parks  or  delegated   to  the  ^ark  coisiaission,   as  auoh 
powers  and  duties  exist  at  the  present  tine  this  charter 
shall  go  into  effect,   shall  be  continued  as  the  powers 
and  duties  of  the  recreation  oooaiission  under  this  charter, 
except  as  otherwise  provided. 

•♦section  91  of  the  new  charter  relating  to  thie 
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Aep&rtsient  reads  in  part,  as  follows t 

•The  Director  of  Property  shall  be  the  head 
of  t:^e  department  of  property.       Ke  shall 
hare  obarge  of  the  purahase  of  rtal  property 
and  Improveiuents  rec^uiz^d  foar  all  City  and 
County  purposes,  and  the  sole  and  lease  cf 
real  pror>erty  end  improver^eats  thereon  owned 
by  the  Gity  and  County,  except  as  otherwise 
provided  by  this  charter. 

»The  head  of  the  department  oonoerned  aay 
report  to  the  Board  cf  .supervisors  and 
i^comreend  acceptance  or  that  prooeedlnf^s 
in  eminent  doEain  be   instituted  for  the 
«oq,uisition  of  suoh  pro;erty.'" 

OPINION 

Article  II,  Chapter  II,   ..ection  1,  Part  12   of  the  1899 
Charter  gave  the    jUporvisors  general  authority  to  aoq.uire  real 
property.       Article  .\IV,   section  6  of  the  1099  Charter  eave  the 
Park  Ccaaniss loners  the  exclusive  control,  inanageirient  and  direct- 
ion of  the  parks,  etc.       The  Park  CoisBiisaionerB  had  no  power, 
under  the  Charter  of  1399,   to  purchase  reel  property,  nor  is 
there  any  power  vested  in  the  Park  CoEtniissioners  under  either 
Section  40  or  „eCtion  41  of  the   1921  Charter  divine  them  any 
ri^t  to  purchase  real  property.       Under  ;::ection  41  of  the  1921 
Charter  the  Couaaicsioners  have  the  con;plete  arxi  exclusive  con- 
trol, manageiaient  and  direction  of  tJ^ie  parks,   including  the  ex- 
clusive right  to  erect  end  superintend  the  erection  of  buildings, 
but  have  no  power  of  aoauisition  of  real  property. 

Article     IV-A,   -.ection  5  of  the  1G99  Charter  gave   the 
Playground  Coraaiss  loners  the  special  ri£ht  to  •♦purchase  in  the 
narae  of  the  City  end  County  of  3an  "F^anolssoo  lands  to  be  used 
as  children's  pley,:?round3  and  recreation  centers,  with  any 
moneys  legally  appropriated  for  such  purpose  or  acquired  by 
gift,   legacy  or  beouest  for  suoh  purpose.**       section  42  of  the 
19S1  Charter  prcjvides  that  the  powers  and  duties  of  the  Coaaalss- 
loners  of  the  Ueoreation  Departiaent  relative  to  the  sanagement 
and  control  of  playgrounds  and  public  recreation  centers, 
exclusive  of  those  located  in  public  parks,   or  delegated  to  the 
Park  CocsQisfiion,  as  suoh  powers  and  duties  existed  at  the  tiioe 
of  the  taking  effect  of  the  1951  Charter,   shall  be  continued  as 
the  powers  and  duties  of  the  Recreation  Ccnnniission  under  the 
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1951  Charter,  except  as  othersflse  provided.       Yqu  vrill  note  that 
the  powers  and  duties  carried  over  froa  the  old  Charter   and    to 
the  new  Ciiarter  by  virtue  of  the  provisions  aet  fortii  in  the  old 
Cliarter  r«li\te  to  Buuiageaent  and  control  only.       They  do  not 
oonaem  tiie  purchaee  of  real  property.       The  provisions  concern- 
Inc  the  purchase  of  real  property  were  not  carried  over. 

Therefore,   la  view  of  the  fact  that  the  16Si9  Charter, 
mi.%h  respect  to  the  Park  Ccaoaiss loners,  oontaiiiffid  no  provision 
for  the  purchase  of  real  property  but  left  this  with  the  Beard 
of  tiupervisors,  and  In  view  of  the  fact  that  the  1S51  Cliarter, 
with  regard  to  the  Recreation  Ccasaalssion,  contutos  no  provision 
for  the  purcti&se  of  real  proper'^  by  them,   it  vrould  seem  that 
it  becorfis  necessary   for  us  to  examine   the  sections  dealing 
with  the  purchase  of  real  property  by  the  Director  of  proxjerty. 

3«otlon  91  of  the  1931  Charter  prcrvldes,   in  part,  as 
followst 

'•Each  department  authorized  by  the  ap  rovel  of 
bond  issues  or  by  annual  or  sv^pleiaentsJL  appropriation 
ordinances  to  purchase  or  lease  property  or  improve- 
Bomts  seeded  for  the  purposes  of  such  department 
lAsll  nake   such  purchases  or  leases  throu^  the 
director  of  property.       He  sJiall  Bjaice  a  preliminary 
valuation  of  the  property  to  be  acq.uired  or  leased 
and  report  the  sanie  to  the  deparlanent  requiring  auoh 
property.       I'cw   such  purposes  he  may  eaploy  indepen- 
dent appraisers.       He  shall  conduct  negotiatioris  with 
the  owner  or  owners  thereof,  at  the  conclusion  of 
which  he  shall  report  the  tezras  on  which  nuch  sale 
or  lease     may  be  concluded,  together  with  hie  reooEasend- 
ations  thereon.       The  head  of  the  departinent  coaoarned 
may  report  to  the  board  of  sujiervisors  and  reooLOiiend 
acceptance  or  that    ->i*oceedini;:s  in  eminent  doiaain  be 
instituted  for  the  ac<iuir>ition  of  such  property." 

Frxsatthe  foregoing  quotation  it  becomes  readily  apparent 
that     it  was  the   intention  or   the  charter  fremertJ   thereby  to  work 
out  a  canplete  sohejue  for  tiie  purclmae  of  real  propyrty,  reject- 
ing any  provisions  set  forth  in  the  1899  Charter.       The  foreeoing 
cuotation  provides  thet,   if  a  departraent   is  authorized  by  the 
approval  of  e  bond   issue  or  by  annual  or  supplemental  appropria- 
tion ordinances  to  purchase  real  property,   the  department  in 
question  shall  make  the  purchases  through  tlie  i-ireotor  of  property. 
The  Director  of  property   la  roctuired  to  mixke  a  prolininary  valua- 
tion of  the     roperty  to  be  acquired,  to  conduct  negotiations  with 
the  owners,   and  at  the  conclusion  of  the  negotiations  it  is  his 
duty  to  rex:)ort  to  the  he»d  of  the  department  itivolved.        Thereupon, 
the  head  of  the  department  is  required  to  report  to  ti  e  Board  of 
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bizpervlsors  and  reeCHcmeMd  aooeptaaoe  oa  the  basis  fixed  by  the 
Director  of  iropexty  or  request  that  prcxjeedin^^a  in  eminent 
donain  be   instituted  for  the  acquisition  of  the  projerty.        Thus 
it  becomes  at  onoe  clear  that  neither  the  Park  GcmmiiisA.oueT3  nor 
the    -leoreation  Dopartircnt  CoiBKii;  aloriers  haye  «gay  power  to  pur- 
ohas«  real  property  v?ith  or  without  the  consent  of  the  Board  of 
.>upervi3Cx.;,  hit   that   they  vr\y.;t  operate  entirely  under  the  pro- 
visions of    ieotioa  91  of  the  19^1  Charter  in  aooordanoe  Tilth  the 
vlaws  hereinbefore  expressed. 


Hasp  set  fully  aubjaittod. 


'/^  v"»v; 


C  Ity  Attoriiery . 


To  - 

SlSMtor  of  Pro;>ea'ty, 
City  Hall. 


#» 
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March  lii,   1953. 


SUBJECTS     4MMMn»nt  of  Court  Fees,  etc. 


Dear    Urt 

This  office  is   In  receipt  of  your  request  for  an 
opinion  as  fellows: 

'*!  desire  to  be  aavlsed  with  regard  to  whether 
fees  on  deposit  for  &  cnanee  of  venue,  fees  on  deposit 
for  appeals   to  the  ...uperior  C^ourt  and   jury  fees  ere 
asoessablo  under  the  provisions  of  .>eotion  5647  of    t3» 
political  Code." 

0|>IMIQS 

.  ^.  Section  ^647  of  the  rolitioal  Code  provides  for  tlie 

uUMHMHM&t  of  uoney  and  property  In  litigation  in  the  possession 
of  a  county  tretiBurer,  e  court  or  county  clerk  or  receiver* 
The  moneys  to  wiiioh  /om  refer   la  your  re-iuest  are  not  in  litiga- 
tion.      They  are  in  the  nature  of  fees  t^id  any   interference  with 
these  fees  v^ould  constitute  an  Invasion  of  the  ri(;ht  of  the  courts 
to  provide  for  the  orderly  ooiiduet  of  prooeediatss  before  them* 

see  Section  liiS  G.G.P» 

isee  7  Gal.   Jur.   532. 

In  addition,   it   is  ajiparent  that  these  fees  when  once 
paid  ur©  neither  property  Kor  otoidlts  «ithin  the  aieaning  of 
-;ection  5G17  of  the  Political  Code.        Therefore,   it  la   lijy  opinion 
tiiat  the  feee  laentioned  by  you  are  not  assessable  . 

Bespoctfully  submit tod, 


To  - 

Clerk  of  the  .:unicipal  Court. 


> 
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Mar oh  14,    1933. 


:T:      In  He  ISxtenslon  of  Glril 
Gerriee  lists* 


D«er  olrs: 

I  have  before  Kie  your  request  th&t  I  aidvlse  you 
as  to  the  ri!;ht  of  your  CoriJiiiaaion  to  extend  the  4ate  cf 
expiration  of  civil  service  elieilsle  lists  in  oesea  where 
the  notioe  and  soope  of  ex&minatlon  by  which  such  lists 
were  created  eo:itain  a  provision  that  said  lists  woixld 
autanatioally  expire  within  a  given  *lme  after  the  date 
of  the  adaption  of  said  lists. 

OPIMXOH. 

I  understand  that  the  netter  now  before  your 
Grajmission  involves  certain  eligible  lists   in  the  police 
and  Fire  Departjnents  and  that  when  the  exaiainetions  were 
held  for  aaid  lists  the  notioe  of  examination  and  the 
soope  circular  upon  which  the  exaainations  were  based, 
contained  a  proviuion  to  the  effect  that  the  eligible  lists 
created  by  such  exa?/!  Inst  ions  would  automaticwlly  expire 
wltliin  a  given  number  of  years  after  the  date  of  the  adoption 
of  the  eligible  lists* 

The  lists  in  question  were  the  result  of  examinations 
held  under  the  charter  effective  prior  to  January  8th,  19&2. 
v^eotion  5  of  Article  XIII  of  that  cliarter  gave  to  your  GcrafflitsB- 
ion  control  of  all  exeiiii nations  and  i^eOtion  3  of  the  saiae 
ivrtiole  gave  to  the  Cosimission  full  po\¥er  to  iriake  rules  to 
carry  out  t}ie  civil  service  pio|rlsions  of  the  charter.       In 
UAi^Ii  vs.  TRACY,  reported  in  185  Cnl.   at  '>a^se  272,   the  .iupreme 
Court  of  this  :itete,   in   ^assiiJig  upon  the  power  of  the  Civil 
Service  Coraalssion  to  provide  for  the  eutoiaatic  expiration  of 
a  civil  service  list,  held  that  the  Conaaission  had  the  power 
to  so  provide  and  that  a  provision  in  the  scope  circular  or 
notioe  of  oxajaination  was  a  rtjle  of  the  Ooiraaiasion  which  the 
Coimniasion  had  tLe  right  to  adopt  under  the  plenary  power 
given  to  it  to  control  exaiaiaationa  and  to  latke  rules  to  carry 
out  the  civil  service  provisions  of  the  charter. 

This  being  the  ease  the  rule  providing  for  the  auto- 
aatio  ex-olration  of  a  list  is  no  more  sacred  than  any  otlier 
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rule  of  the  Caanlamion  and  under  the  r.rovicions  of  .Section  141 
of  the  present  charter   the  Coiaaission  is  given  authority  to 
Eaake  change*  in  its  niles  providecl  that  on«  week*s  notice  is 
given  and   that  the  change  does  not  affect  any  pending  aatter. 

You  are  therefore  advised  that  if  you  deen  it  for 
the  best  interests  of  the  VRrious  departments  affected,  you 
loay  axaend  the  rule  which  provided  for  the  autoinatio  expirft- 
tion  of  the  eligible  lists  in  question  and  extend  the  date 
of  said  expiration  for  a  period  not  exceeding;  four  years  frosa 
the  date  of  the  adoT)tlon  of  the  lists* 


isincerely  yours. 


City     ttorney. 


JM: 


Ivil  ^orvioe     CoraKieeion, 

Olty  jlail. 


1. 


» 


» 


".t  b- 


Varch  18,  IQ.";?. 


SUBJECTi  Right  of  Manager  of  Public  Utilities 

to  Discharge  mployees  of  any  Utility. 


Dear  Sirt 

I  have  before  me  your  conraunication  in  which  you  ask  that 
I  adYiee  you  if,  as  Vanager  of  Utilities  you  have  authority  to  discharge 
or  discipline  employees  working  in  various  utilities  \inder  the  jurisdic- 
tion of  the  Commission* 

OPINIOH 

Section  124  of  the   Charter  provides  for  the  eppoihtment  of  a 
Manager  of  Utilities.     This  section  gives  to   the  manser  full  power  to 
administer  the  affairs  of  the   Commission  as  general   executive   officer 
thereof* 

Section  20  of  the   Charter  provides  that  the  head  of  any 
department  or  commission  shell   act  as   ths  appointing  officer  under   the 
Civil     ervice     rovisions  of  the    Charter  for  the  appointing,   dischan:ing 
and  rsBiovlng  of  such   officers,   assistants  and   ecijloyees  as  may  be  authorize 

Section  154  of   the   Charter,   which  deals  with   the  reaoval  and  dis- 
ciplining of  Civil     ervice  employees,  gives    to    the  appointing  officer   the 
right,   not  only  to  suspend  employees  pending  a  hearing  of  charges  against 
them,   but  also  provides  that  v^en  the   charges  are  made   the  appointing 
officer  shall  publicly  hear  and  determine   the   same,   and   that  he  may  exone- 
rate,   suspend  or  dismiss  the  aco\ised* 

Under  the  provisiolis  of   the   Charter  which  I  have   quoted  there 
is  no  question  but   that  as  ?1ana^er  of  Utilities  you  are  the   appointing 
officer  of  all  utilities  under  your  Jurisdiction  and  have  the  power  to 
suspend,   dismiss  or  discharge  employees  in  conformity  with   the  Civil 
Service  provisions  of   Uie    'harter. 

Respectfully, 

ar. 

City  Attorney* 


lUNAGHR   OF  UTILITISS. 
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March  20,  1935. 

StIBJEOT:     In  r«  Dispensing  Relief  from 
Proceeds  of  Relief  Bozxds* 

Gentlemen: 

I  am  in  receipt  of  a  ocammmlcation  fr<»a  !.tr«  James  ij.  Power, 
Sv,p   Chairman,  Public  Welfare  Ccnnmlttee,  reading  as  follovai 

"The  Public  Welfare  Committee  respectfully  re- 
quests your  written  opinion  on  the  following  subject,  for 
use  at  meeting  of  the  Board  of  Supervisors,  Monday,  Msirch 
IS,  1933 J 

"May  the  Un«nployed  Commission  a^ithorize  the 
payment  of  money  to  people  seeking  relief  rather  than  giv- 
ing them  groceries  or  other  necessities  of  life?" 

OPIHIOH 

The  bond  issue  of  1932  for  the  relief  of  the  dependent  poor 
of  the  city  and  county  was  passed  under  a  state  statute  and,  therefore, 
the  proceeds  of  these  funds  are  county  funds  as  distinguished  frcxn 
SBmioipal*  The  distribution  of  said  funds  la  govumed  by  the  state 
law* 

The  Act  of  March  23,  1901,  as  amended  in  1931,  deals  with 
the  maintenance  and  support  of  Indigent  and  incapacitated  persons, 
which  limits  the  distribution  of  relief  to  those  who  are  lawfully 
resident  within  the  state.   The  Act  also  defines  the  term  "residence** 
as  used  in  t^e  Act, and  contains  the  following  provision: 

"a  person  shall  be  deemed  to  be  a  lawful  resident 
of  taie  state  of  California  within  the  meaning  of  this  Act 
ygao   shall  have  lived  contlntiously  in  the  state  for  a  period 
of  three  years  without  receiving  any  public  or  private  re- 
lief or  support  from  friends,  cliaritable  orgaziizationa, 
hospitals,  etc." 

The  Act  also  contains  a  provision  to  the  effect  that  iriiere 
an  indigent  person  is  not  a  lawful  resident  of  the  state  of  California 
all  expenses  inc-urred  in  temporarily  supporting  and  in  transporting 
such  person  to  another  state  may  be  paid  by  the  county  where  such  person 
applies  for  aid  uziless  it  appears  that  other  funds  are  available. 

Therefore,  a  residence  of  three  years  within  the  state  of 
Califomila  is  a  prerequisite  to  a  person  receiving  any  relief  from 
county  funds. 

As  to  your  direct  question: 

"May  the  Unemployed  CcMmnlsslon  authorize  the  pay- 
ment of  money  to  people  seeking  relief  rather  than  giving 
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thfBu  grooeriea  or  oth«r  necessities  of  llf»t" 

When  you  tise  the  tern  "Unemployed  CouBolsslon" ,  I  presume  you 
refer  to  the  Citizens'  Advisory  Relief  Conmlttee  heretofore  appointed 
by  the  Mayor  tmder  authority  of  yovu?  hoard,  and  you  are  advised  that 
If  the  Coramlsslon  saw  fit  to  authorize  the  paymait  of  money  to  those 
entitled  to  relief,  that  It  could  distribute  the  relief  In  that  manner* 

You  are  further  advised »  however,  that  at  the  present  time 
the  method  of  distributing  relief  Is  vested  In  the  Director  of  Relief 
and  In  the  Citizens'  Advisory  Relief  Coomilttee,  for  the  reason  that 
on  Septeniber  14,  1932,  your  board  enacted  Ordinance  Ho»  19,071S  which 
provided  that  all  moneys  which  your  board  should  apxjortlon  or  appro- 
priate for  relief  shall  be  administered  by  the  llrector  of  Rell<^ 
upon  recom-mendation  of  the  Citizens'  Advisory  Relief  Committee. 
Therefox*e,  until  this  ordinance  is  repealed  or  amended,  the  method 
of  distribution  or  relief  lies  with  the  uitlzens'  Advisory  Kellef 
Committee,  for  your  board  has  the  power  to  distribute  relief  directly 
or  throTagh  such  committee,  person  or  society  as  it  may  authorize. 
Having  authorized  the  distribution  through  the  Citizens'  Advisory 
Relief  Coramltta«,  that  body  is  now  charged  with  that  duty  and  will 
remain  so  charged  so  long  as  the  above  mentioned  ordinance  is  effect- 
ire. 

Yours  very  truly. 


am  A^^mast 


BOARD  OP  SUPERVISORS, 
City  Hall* 
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Mareh  82 »  1935 • 


SUBJECTS     }3oard  of  Permit  Appattls  has  Tlscrotlonary 


a«niX«aMHii 

Tills  offlos  is  In  reoslpt  of  your  request  for  an  opinion,  as 
follovst 

"lias  the  iioard  of  Permit  Ai»peals  discretion- 
ary powers?" 

QPitgoM 

Section  39  of  the  Ban  f'ranclsco  charter  provides  in  i}art  as 

follows t 

"Any  applicant  for  a  permit  or  license  irtio  is 
denied  sxich  permit  or  license  by  the  depar^Bwit 
authorised  to  issue  same,  or  i^ose  license  or 
pexnnit  is  ordered  revoked  by  any  department,  or 
any  person  \diO   de«as  that  his  interests  or  proper- 
ty or  that  the  general  public  interest  will  be 
adversely  affected  as  ^e  result  of  operations 
authorised  by  or  imder  any  pernilt  or  license 
granted  or  issued  by  any  depa  tment,  zoay  appeal 
to  the  board  of  penalt  appeals  •** 

It  is  apparent  from  the  foregoing  section  of  tiie  charter  that 
it  was  Intended  by  the  cliarter  fraiaers  that  the  Board  of  Permit  Appeals 
should  have  discretionary  power.  It  appears  from  the  ehart«p  that  if 
diseretlon  were  not  permitted,  there  would  be  no  need  of  a  board  of 
permit  appeals* 

It  would  seem  that  any  business,  the  subject  of  police  regu- 
lation and  wlxlch  requires  a  permit  for  its  operation,  is  ultimately 
subject  to  the  discretional^  power  vested  in  the  iioard  of  Perniit  Appeals. 

Sees   CO-OPERATIVE  JUKK  CO.  v.  POLICE  COHMRS. , 

88  Gal*  App.  676; 
IK  RB  SRAH&a, 

93  Gal.  App.  Oai 
IN  BE  HOLMES, 

187  Gal.  640. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the  l^oard  of 
Permit  Appeals  has  discretionary  power  to  decide  any  applicant  ion  pend- 
ing before  It. 

Respectfully, 


Grand  Jury,  clf!ii  A¥fdiiyii&? 

City  Hall, 
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SUBJ'^CT:  Board  of  B«7«i'&4C«i  Coamlssl oners. 


D«ar  Sirs: 

I  haT«  befcre  tae   a  proposed  ordlnonoe  regulating  the 
sale  of  beer,   and  creating  a  board  of  beverage   comniissl oners  to 
administer   tho   saioe,   and  you  ask  that   I  advise  you  as  to   the  power 
of  your  board   to  establish  such  a  coinralsslon  and  4f  the  procedure 
provided  in  tha  ordinance  for  its  creation  is  legal* 

OPINION. 

There  is  ample  authority  contained  in  the  Charter  for 

the  appointraent  or  creation  of  officers  or  oomraissions  which  are 

not  directly  provided  for  therein,  and  while  there  raay  be  some  apparent 

conflict  between  the  different  charter  provisions  upon  the  subject  it 
is  o|jr  duty  to  reconcile  this  conflict  if  possible. 

The  ordinance  rovides  for  the  appoint  lent  of  a  Beverage 
Conmisslon  by  the  Mayor.   We  will  therefore  give  oorsideretion  to  the 
right  to  authorise  the  appointment  of  siwh  a  commission.   It  is  pro- 
vided in  Section  2  of  the  Charter  thet  the  powers  enumerated  in  the 
Charter  which  mgy  be  exercised  by  any  board  or  officer  are  not  ex- 
olusive,  and  that  additional  powers  may  be  provided  by  ordinance. 
The  power  is  contained  in  the  following  language: 

"  The  specification  or  eniuaaratlon  in  this 
charter  of  particular  powers  shall  not  be 
exclusive.  The  exercise  of  all  rights  and 
powers  of  the  City  arid  County  vihen   not 
prescribed  in  this  charter  shell  be  as  provided 
by  ordinance  or  resolution  of  the  3oard  of 
Supervisors." 

Section  4  enumerates  tho  different  officers  of  the  City 
and  County,  and  after  specifying  the  various  officers  concludes  with 
the  following  significant  vrords:  "And  such  other  officers  as  may 
be  hereafter  provided  by  law,  or  so  deslRnoted  by  ordinance".   The 
proposed  ordinance  under  cousi deration  is  Gufficiant  to  designate 
the  mmbers  of  the  Beverage  Coxmolssion  aa  officers  of  tho  City  and 
County. 

That  your  board  has  the  right  to  authorize  tha  layor  to 
appoint  the  members  of  the  Comaission  is  sustained  by  the  following 
language  in  Section  9  of  the  Charter: 
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"The  Board  of  ;itiperviaora  »ia^  ,  by  ordin&noe 
confer  on  any  off! cert  board  or  eoaoaissioa 
such  other  and  additional  powers  as  the  board 
laey  deem  advisable*" 

It   is  quite  ap')arent  frcia  the  foregoinf:  quotation  from  the 
Charter   that  its  framers  felt  that  eonditio.is  would  nj-tural  ly  arise 
where   it  i,vo-  Id  be  advisable  to  have  additional  or  floors  to  admin- 
ister the  affairs  of  the  City  as  new  condition  prevailed,  <jp   to 
give  to  existing  officers  additional  authority   in  order  to  oope 
with  the  new  conditions.         You  are  therefore  advised  that   the 
Board  of  -supervisors  has  the  authority   to  appoint  A  new  coBirair,sion 
in  the  manner  hereinafter  Indicated  and  to  place  in  the  hands  o£ 
that  oonanlssion  any  imtter  which   is  not  by  charter  provision  com- 
mitted to  &T^  other  oaoaission,  officer  or  department* 

Section  24  deela  with  the  regnilation  of  lioensos  and 
perxaits,  es^>eoiaJly  those  which  ooirje  within  the  police  powers  vested 
in  the  Board   of  Ju->ervisora.       This  section  specifically  authorizes 
the  board  to  regulate  by  ordinance  the   issuance  and   revooation  of 
liee&sea  &^  permits  for   the  operation  of  busirBssses  car   orivileges 
which  affect  the  health,   fire   ;>revention,  fire  fighting,   orime, 
policing,  welfare  or  zoning  corAltions  of  the  City  and  County. 
This  language  gives  to  your  board  tne  ri  -ht  to  regulate  the  grant- 
ixig  of  licenses  or  :)er»it3  ior  the  boverage  siontioned  in  the  pro- 
posed ordinance.       The  section  further    Tovides  that  the  regulat- 
ing ordinance   "shall  specify  ?;hloh  dei)art)^ent   shall  nvAie   the 
necessary  Investigations  and  inspections  and  issue  or  deny,  or  imqt 
revoke  the  ^ermita  and  liceises  therefcar."       The  section  does  not 
direct  that  axsy  particular  jnatter  shall  bo  referred   to  asy  partio- 
u.  ar  department,  but   leaves  that  3iatter  to  the  sound  discretion  of 
yoiT  board  and  if  in  the  exorcioe  of  that  disoretion  you  should 
determine  that  thia  mutter  can  best  be  /lundled  by  a  new  departiiient 
or  CGPOJiission  you  n»ay   orette  it. 

It  has  been  :  ted  that  the  Quitter  of   the  regulation 

of  the  sale  of  beer  is  u.^._.4.ttod  by  the  Charter  totths  i^olioe 
Ccaanission.       This  suGgeation  is  based  upon  the  fact  tliat  ;_;oction  35 
of  the     resent  Charter,  which  deals  with  the  police  departr.ent, 
gives  to  tlie    P  olice  Cocmission  "all  of  the  powers  and  duties  idiieh 
that  can2jai;»sion  hed  under   the  old  Ciiarter,   except  as  in  the   present 
chejter  otherwisw  provided." 

iieotion  ii.  Chapter  III  of  article  VIII  of  the  old  oharte 
gave  to  the  police  c  'usaission  power  ever  the  issuance  and  revocation 
of  liquor  permits.        But  ir.  this  power  carried  over  in  the  new 
charter?       I   believe  that   it   is  not  for  the  following  reesone. 
First,  because  the  Board  of  uiupervisors  is  expressly  iv:iven  pov.er  to 
refer  the  granting  or  revocation  of  permits  to  such  departsuent  as 
it  sees  fit}     and  second,   the   liiresent  charter ,(oeO«o5)  gives  to  the 
Chief  of  :  olice  t;>e    ^ower  to  refuse   to  issue  any  permit  wti  ich  is 
subject  to  police  dei>artr;ent  invest if^ation  or  ii>suance;      nrd    thirdly, 
the   liquors  referred  to  in  the  old  charter  were  entirely  different 
from  those  mentioned  in  the  proposed  ordinance. 
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Thls  brings  ub  to   the  consideration  of   the   question,   as 
to  under  what   conditions  your  board  may  approve  a   ooBcaission.      Can 
it  do  so  on  Its  own  initiative   or  must    the  machinery  be  put  in  notion 
by  other  agencies*      It  has  also    been  suggested  that  the  initio tive 
must  be   taken  by  the  Mayor.     There  Is   some   lan/^uage  contained  in 
Section  9  of   tho   Jharter  whicfa  might  tend   to  sppport   this   theory. 
It  is  as  follows; 

'*0n  the  recommendation  of  the  Mayor  and 
the  Chief  .idministrative  Officer,    the 
board  of  sujwrvlsors  may  create  or  abolish 
departments,-  which  are  now  or  may  hereafter 
be  placed  under   the  Chief   '  dminlstrative 
Officer  or  under   ooaimissions  appointed  by 
the   iayor." 

I  believe   that  this  language  deals     with  departments  which  are  now 
or  may  be  placed  under  ooami  salons  already  appointed    ^y  ^h®     ayor, 
rather  than  the  creation  of  an   Independent  department  or  commission, 
and   that  it   is  not  applicable   to  the   instant   case.      I  do   believe, 
however,   that  the   matter  is  covered  by  other  provisions  of  the   charter; 
Section  143  deals  with   the   creation  of  a  new  position.      The   Initial 
sentence  reads  as  follows: 

"Positions  in  any  department  or  office  of 
the  city  and   county  may  be  created,   as 
provided  by  this   charter  by  eppropriatlve 
ordinance  of  the   board  of  supervisors.** 

An  appropriation  may  be  made  either  by  the  annual  appropria- 
tion ordinance  provided  for  in  section  7S,   or  by  a  supplemental 
appropriation  as  provided  in  section  SO,    (amended  November  1932). 
A  supplemental  appropriation  can   be  made  only  from  surplus  or  from 
the  emergency  reserve  fund,   and   can  be   sade  only  with  the  approval 
of   the  'iayor  and   the   submission  by  him  of  a   supplemental   budget 
covering   the  necessary  items  of   the  appropriation. 

Therefore,   before  your  Board  can  appoint  any  new  officers, 
or  employees  of  those  officers  the  Mayor  must  at  least  approve  the 
expenditures  necessary  for  t  elr   compensation  and   request  that  the 
appropriation  therefor  be  made.    (See  Sec .80) 

In  view  of   the  foregoing  you  are  advised  that  in  the  matter 
of  "ttie   regulation  of   the  sale  of  beer  you  may,    if  the   Mayor  reoommends 
the   requisite  appropriation,   .^pj)oint  a   Boar*  of   Beverage  Commission 
which  shall  have  power  over  ttie  granting  of   such  permits  or  licenses 
as  you  may  provide  for,  or  you  may  vest  the  power  in  any  existing 
oonmission  that  you  see  fit. 

Tour  attention  is  also  called  to    the  fact   that  any 
additional  positions  which  may  be  necessary  to  carry  out  the  purposes 
of  your  ordinance  will  have   to  be   created  by  a   supplemental  appro- 
priation ordinance,   and  before  thoy  can  receive  comp«nsatlon,   the 
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sama  must  be  fixed  by  an  Qmendment  to  the  salary  ordinance, 

Slneerely, 

City  Attorney, 


BOABD  OF   oUPISBVlSORS. 
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51,  1953. 

SUBJBGTt     In  T%  r;os«nberg  Itaiillng  Contraets  for 
Hsteh  iietchy  A<;[u«<kteta* 

Dmup  Sirs 

I  have  your  request  that  I  adrlae  you  as  to  yottr  rl^t  to 
eertlTy  the  contz«ot  entered  into  between  the  Puhlie  L  till  ties  Com- 
sd salon  and  Meyer  Rosenberg  for  the  hA\iling  of  gravel, sand,  etc.  for 
Heteh  iletchy  aqueduet  tunnels.  I  undmrstand  tiiat  the  following  ob- 
Jeetioaa  have  be«»  made  to  the  eontraett 


a«   That  the  speeifications  on  vhii^  bids  ww^e  based  contained 
the  charter  provision  x*elatlve  to  the  prevailing  rate  of  wages,  but 
did  not  set  f or^  any  irate  of  wags  as  fixed  by  the  BoazHi  of  Super- 
visors* 

b*   That  in  the  contract,  as  oz*iginally  entered  into  between 
the  Coasalssion  and  lir*  Rosenberg,  the  schedule  of  wages  was  also 
laeldng,  but  that  this  matter  was  covered  by  a  sx4)i»leBiental  agree- 
it  which  has  been  attached  to  the  original  contract. 

»•   That  the  suppleiBsntal  contract  was  without  consideration. 

OPI 


Section  98  of  t}\e  charter  provides  tine  conditions  which  must 
be  included  in  any  contract  for  any  pvUilic  work  or  impiroveBmit.  I'he 
same  section  ^^ives  to  tlxe  board  of  S\ipervi8ors  the  t\^cA   to  sake  reg- 
ulations not  in  conflict  with  the  pz*ovisions  of  said  section  -  in 
other  words,  to  carry  out  the  :>uz>po8es  of  this  section.  It  is  true 
that  at  the  tiae  of  the  present  charter  becaadjtg  effective  tliere  was 
in  exl8t«iee  an  ordinance  iriiieh  provided  that  the  rate  of  wages  to 
be  paid  on  ptiblic  cinitracts  idK>uld  be  aads  a  part  of  the  specif  i- 
sstJcas.   When  this  matter  was  before  the  court  a  few  days  age 
JMt^  ahortall  deteznined  that  a  taxpay«*  could  not  complain  of 
abssnes  of  the  wage  scale  in  the  specirications  if  the  loatter  was 
sewered  in  the  ccmtraet.  This  has  been  done  by  suppl«:wntal  con- 
tract. !nie  suppleatental  contract  was  not  a  new  contract,  it  did  not 
act  as  a  novation  of  the  contract  which  RoaeniMTg  executed  without 
the  wage  scale,  section  1550  of  the  civil  Code  defines  a  novation 
as  "the  substitution  of  a  new  obligation  for  an  existing  one".  The 
facts  in  the  instant  case  Aov  no  new  obligation  entered  into,  fltm 
specifications  contained  the  charter  provision  relative  to  the  highest 
prevai).ing  wage.  The  original  aippeeaimt  was  silent  upon  the  natter, 
btat  it  is  so  tied  in  with  the  speeifications  that  the  contractor  was 
bouad  to  pay  the  highest  geasval  prevailing  wage,  and  the  supplenwnt- 
al  agreesiMit  merely  detemined  what  this  wage  was.  It  imposed  no 
new  obligation.  Therefore,  the  consideration  which  existed  for  the 
original  agreooent  was  the  consideration  for  the  suppl6Bnantal  one»  - 
Judge  Shortall  so  decided. 
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I  am,  therefore »  of  the  opinion  that  th«  contract  entered 
into  between  the  Public  Utllltiea  GonBalssion  and  Mr.  Rosenberg  ie 
li|^,  and  should  receive  jovop   certification. 

Sincerely  youre. 


iTPrrsFmtsgr 


Controller, 
City  Hall. 
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March  29,   19b5. 


StJBJEOT:      In  Re  Residential   v^ualif  ioetions 

of  ilraployees  under  Charter 
Amendment  of  19^32. 

I)«ar  oirs: 

I  have  before  me  your  request  that  I  advise  you  upon 
the    above  mentioned  subject,  and  with  which  you  send  rue  a  ooroiaun- 
ication  fron  I.:r.   Adolph  Uhl  wherein  he  mentions  Mr.   L.   ij.  prior 
who  claims  to  reside  at  Ko.    725  Van  iiess  AVemie,   and  Er.   Dion 
Hotim  who  claims  to  reside  at  No.   1040  Van  Wess  Avenue.        It   is 
claimed  by  Iv.r.  Uhl  that  both  of  those  gentleman  maintain  residences 
in  San  Kateo  County.        You  also  direct  my  attention  to  Mr.  UM-^s 
oanplaiiit   that  a  large  number  of  the  workmen  employed  on  the 
Hetoh  Hetchy  aqueduct  Tunnels  are  not  residents  of    L^an   Francisco, 
but  actually  reside  at  or  near  their  respective  places  of  eiaploymait, 
and  therefore  should  not  be  permitted  to  continue   in  their  employ- 
ment.      You  further  ask  that   I  advise  you  whether  it   is  the    duty 
of  the  Civil  i^ervice  Cormnission  or  the  head  of  the   departmeiTt    in 
which  an  employee  serves  to  ascertain  the  residential  qualifications 
of  said  employee. 

OPINION. 

The  Charter  provisions  upon  this  subject  are  found  in 
Section  7  as  amended  in  Xviovember  1952.   The  section  defines  the 
word  "resident"  as  applied  to  employees  of  the  City  and  county  as 
follows:   "A  ^resident*  within  the  intent  and  purpose  of  this 
section,  means  one  who  actually  lives  within  the  City  and  county 
and  maintains  an  abode  therein,  where  such  resident,  with  his 
family,  if  any,  customarily  spends  the  niglrit."   The  purpose  of 
the  amendment  was  evidently  to  compel  city  officials  and  employees 
to  maintain  an  actual,  as  distinguished  from  a  legal,  resideice 
within  the  city.   I  will  deal  with  your  questions  in  the  order 
asked. 

PRIOR  -  I  understand  from  you  that  Mr»  Prior  was  born 
in  San  Franciijco,  and  has  been  in  the  employ  of  the  city  for  a 
considerable  number  of  years.  That  he  states  that  he  maintains 
a  home  at  IJO.  725  Van  liess  Avenue,  and  that  his  family  resides 
at  that  address  with  him.   That,  in  support  of  this  stateiaent  , 
he  exhibited  to  a  representative  of  your  Commission,  rent  receipts 
shewing  payment  of  rent  for  the  nremises  and  also  receipts  frora 
the  telephone  company  showing  payment  for  telephone  service, 
although  he  admitted  that  the  phone  paid  foor  was  not  in  his  own 
name.   He  also  admits  that  he  owns  a  home  at  i  enlo  Park  in  .,an 
Kateo  County,  where  he  spends  his  holidays  and  week  ends.   In 
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View  of  the  fact  that  you  have   investigated  Lir.  prior's  residential 
qualifications,   and  he   has   stated  to  you  that  both  he  and  his 
family  actually  reside   in  Jan  Francisco,  and  has  substantiated  this 
stateraent  by   subraitting  his  rent  receipts,    I  believe   that  unless 
there   is  evidence  to  the  contrary  submitted  to  you,  you  are   justi- 
fied in  finding  that  Mr.  Prior  possesses  the  residential  qualifi- 
cations contained  in  the  charter.       The  fact  that  he  ralght  have 
a  home  outside  of  the  city  which  he  lalght  occupy  occasionally 
does  not    take  from  him  his  uualif ications  as  a  resident  of  aan 
Francisco. 

'M,  }iQUA»  -  On  more  than  one  occasion  I  have  given  you 
the  facts  showing  lir.  Holm  to  be  a  resident   of  San  irrancisco.     He, 
too,  was  born  and  raised  in  dan  Franc isoo    and  has  been  in  the 
service  of  the  City  Attorney  for  nearly  eight  years.        True,  his 
family  resides  at  Burlingame  for  the  benefit  of  the  health  of 
some  of   its  raombers.       Mr.     Holm,  not  oustoiaarily,  but  habitually, 
spends  approximately  five  nights  out  of  each  week  at  his  place 
of  residence  At  3an  Francisco,    spending  the  week  ends  with  his 
family  at  Burlingame.  30  it  would  appear  that  Mr.  Holm  has  an 

abode   in  3an  Francisco  where  he  customarily  spends  tlie  night. 
V/hile  the  Constitution  of  our  state  undoubtedly  permits  a  charter 
to  provide  for  the  residential  ©lalifioations  of  its  eD5>loyees, 
the  family  of  the  employee  axe  not   subject  to  tlie  regvilation, 
and  if  an  employee  maintains  an  abode   in  the  city  and  oustoiuarily 
spends  the  niisht  thereat  he  possesses  the  necessary  residential 
qualifloationa.        I  am  advised  by  Mr.  Holm,  however,   that   he  has 
availed  himself  of  the  proviuions  in  Section  7  and  has  applied 
to  the  Director  of  Public  Health  for  a  residential  exemption 
upon  the  ground  of  the  health  of  some  members  of  his  family, 
which  certificate  will  be  forwarded  to  you  in  due  course. 

KETCH  HETCHX"  ELflPLOYjslSo  -  The  law  does  not    require 
Impossibilities.       "^h©n  ejection  7  was  amended  providing  for  actual 
residence  within  the  city  it  certainly  did  not  oonteiiplate  thsit 
persons  working  outside  of  the  city   should  plriysically  reside 
therein.       An  employee  performing  his  eight  hour  shift  on  the 
aqueduct  tunnels   could  scarcely  be  expected  to  return  each  day  to 
his  faiaily  (even  if  he  has  one)    in  San  Francisco.        It   is   therefore 
incumbent  upon  us  to  give  the  new  charter  provision  a  reasonable 
oonstr^xotion.        In  oases  of  workers  outside  the  city  I  believe 
the  spirit  of  the  araendment  will  be  fulfilled  if  the  employees, 
at  the  date  of  the  cctnmenceraent  of  their  employment,  were  actual 
residents  of   the  city,   for  if  they  were  they  have  not  lost  their 
residential  qualifications   by  being  absent  at   their  woik.        (see 
Subdivision  1,    ejection  52,   Political  Code.)        On  September  6th, 
1927,   I  had  occasion  to  advise  you  on  this  subject,   an&  my  opinion 
of  that  date   is  pertinent  to  the    present  in  ulry. 

It  may  be  possible  also  that  an  extv^loyee  who  xms  not  a 
resident  of  the  city  at  the   time  he  entered   into  the  employment. 
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mlght  have   since,  by  the  union  of  act  and  intent,   attained  resi- 
dential  qualifications.        By  applying  the  rules  contained   in 
Section  52  of   the  Political  Code  to  such  cases  you  may  ascertain 
thiA  fact.        If  such  a  person  hus  beoone   a  resident  he,    too, 
would  not  have   lost   it  by  continuing   to  vork  outside  of   the   city. 

Your  attention   is  also  called  to  tiie    proviF^ion  in    'ection 
7  as  amended,  which  provides   "that  where   conipeten     citizene    who 
are  residents  of  the  city  and  county  cannot  be  secured  to  fill 
positions  outside  of  the  city  and  county,   then  non  resident  citizens 
may  be  appointed  to  fill  such  positions."       In  giving  effect  to  this 
provision  your  Commission  may  take   into  consideration  the  inability 
of  thcB  e  in  chare©  of  the  department  to  get  competent  employees 
to  replace  thoae  non-residents  who  may  be  employed  upon  the  aqueduct 
txinnels,   and   if  after  investigating  the  matter,  you  should  oouclude 
that   a  non-resident  cannot  be  replaced  without  danger  to  the    project, 
or    to  fellow  employees,  you  may  permit   the   non-resident    to  reraain. 

vnio  ^iLXL  ii:v^oTIGjvT£  hesijei^tial  xU;Ji<iyic.'.Ti^:.s  -  The 
matter  of  finally  determining   the  residential  qualifications   of  an 
•Biployee   is  the  duty  of  your  Gamr^ission  as  the   body  charged  with 
the  approval   of  payrolls.        If,  however,  you  have  a  certificate 
of  the  head  of   the  department  who  signs  the  payrolls,   certifying 
that  all  on  the  roll  are  residents  or  come  v/ithin  the  non-resident 
exception,  you  would  be   justified  in  approving  the  roll  unless 
evidence  was   submitted   that   the  certificate  of   tlie  head   of   the 
department  was   incorrect..      vJhen  you  certify  employees   to  a 
department   it  is  your  duty  to  ascertain  that  they  have  the  proper 
residential  'lualif ications.        If  they  have,    it  is  the  duty  of  the 
head  of   the  department  to  ascertain  that  said  employees  retain 
such  qualifications.        If  employees  are  appointed  without  civil 
service  certification,   it   is   the  duty  of  the  head  of  the  depart- 
ment to  assure  himself,   and   tlien  your  ComBiission,    that    such 
employees  have  the  requisite    ,ualifioations;      and  his  certificate 
is  prima  facie  evidence  that  they  have  such  reouisite  qualification. 
.Such  certificate,  however,  does  not  prevent  you  ma^:ing  an  Indepen- 
dent  investigation  if  you  have  reason  to  believe  that  the    certi- 
ficate Is  not  correct. 

Sincerely  yours. 


City  Attorney. 


To  - 

Civil  service  Commission. 
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April  4,  1^33. 
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;#l  .:     Bidsiins  OJ^  Muaiolpal  Contracts. 


D««r  3irt 

•rfeis  offioo  la  In  reoelpt  of  your  request  for  an  opinion 
a«  follows: 

1.  Must  a  bidder  ear:n?ly  oxaotly  with  the  advert i*od  notioe 

oalllng  for  bids  witl^  regard  to  X\\q  check  or  ^\m.  depoalt«d  as  a 
•oourlty  for  faithftil  perftvmance  in  ord«r  for  the  contract  to  be 

awarded  to  'hXsti 

Zm  I'uat  a  bid  b«  rejected  If  the  bidder  does  not   f^miali 

a  eor-  —  ^-   list  of  su'b-""  tractors  end  the  exact  aiaounts  of  tbe 
•Qb»v  cts  when  c,  for  by  tfce  advertised  notico*: 

"•  Can  t!.e  bid  of  a  contractor  be  rejected  when  his 

lioease  bears  the  date  <  f  tbe  fllirig  of  his  bid  aiid  tiie  conteation 
la  made  tliat  he  did  not  obtain  a  license  until  after  the  bid  hs^ 
bee a  filed? 

In  nmnyer  to  cnestlon  1;  ^„^ 

p.      900 

ia  w.  .:c  ullll  icjipal  t;on>o  rat  lone,  Hnd  ;:diticn,/we 

flaa  the  folloT/iag  lane  -^^.   • 

"It  is  frequently  re^iuired  that  bidders  for  public 
eontraots  aocojapany  tliwlr  bids  with  a  de'^ait  or  other 
•eciirlty  of  a  .jreacribed  amount,  ee  a  guaranty  thct  thegr 
will  &eet  the  requireiaeii  ta  .^f  their  bida.       Under  auch 
require.njent,   it  is  generally  held  necessary  to  the  volid- 
itgr  of  t.\e  hid  tliat  the   aeeiarity  be  ;:>ub!aitt0d  with  the 
biil  and  be  of  th^  kind  desif^nated.** 

JPrcsn  the  foregoing  laziguace  it  bec'x?«s  readily  apparent 
thot  the  rale  with  reapeet  to  the  deposit  of  sonsy e  upon  the 
presenting  of  a  bid  la  strict.       assxt'-^"""  a  requiresaent  of  a 
pesoentage  by  an  advertised  notice  c^  tor  blds»  I  aa  of  the 

opinion  tliat  «ich  reviUireisent  of  peBoeatage  must  be  ei^actly  com- 
plied vdth.       0 the  wise  it  v.t>uld  W  Irtpoasible  to  draw  the   line 
to  deterniiis  when  a  deposit  waa  sxitfioient  cr   insuffioiont. 

Z  aa  therefore  of  the  opinion  tic  t  when  a  Aepartiaent 
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Of  th«  amicipal  goTeneJwnt  ro'^uiroa  a  percentage  of  money  &s  and 
for  ft  deposit  at  least  .uch  peroentage  aust  be  deposited;   otterwlee 
the  bid  or  proposal  Is  iriTalld. 

la  anaver  to  quest iou  aj 

T>ie  requlresaent   la  the  adTertlsed  xiotloe  «;lth  regard  to 
the  giTins  of  the  ft&n:e«  of  the  8ub«^}o;itraot<ar s  rod  tlie  a,M>unt«  of 
their  bids  is,  of  QmrsQ,  incidental  to  tho  main  pvii-'ri.-s  of   calling 
for  the  lowest  Md  and  deals  with  the  riTlag  of   i  tion  to  the 

aaiiioipality  and  noes  n  reotly  ot  the  erourit    jf  the  bid. 

la  l\fcX3T  T.    ^VTO-    ^7  TIL     .  .*/   OF  Lw.  .    ./,,   60  Atl.Iicp.    1120,   the 
Court  eaidt 

•^ere  Irregularity  of  a  bid  will  not  j'.^tify  its 
rejeotioa  by  a  Kumieipal  body  ehar^^ed  with  e  duty  of 
awardlBg  a  oontrcct  to  the  lowest  bidder*       The  iotm 
ot  ike  bid,  not  being  eiibodied  in  the  statute,   Is  a 
regulation  nresoribeA  1^  the  City;     and  faiKlre  to 
technically  oonply  with   the   fona  required  will  not 
defeat  the  rir^i  of  tiie  lowest  bidder,   to  have  the 
e^ttraot,  if,  after  the  bids  are  opened,  it  app^rs 
there  hea  b«eii  a  substantial  ooctplianee  with  the 
requlrsEaantai  and  he  tenders  hi£i.aelf  ready  to  exeoute 
the  requi3it#  eontraftt  a»t  fonti^  res^nsible  boodaesen 
or  good  security,   as  was  the  fact  in  this  cai5«»* 

Him  foregoing  decision  se«AS  to  eminciate  the  general  rule* 
I  am  therefore  of  the  opinion  that  a  substantial  C(%jyliaiffie  with  tlie 
requirenent  of  the  advertised  notioe  in  this  rcgai-d  1         ~       lent* 

I  aa  of  the  opinion  that  if  the  advertised  notice  is  - ^islly 

ecrplied  with  in  regard  to  the  glTine  of  the  n&s^es  of  the   sub- 
cortrftctors  a:id   the  a^nounts  <St  their  atib-co-trncts  the  bid  cr    ])ro- 
posal   is  sufficient* 

In  answer  to  question  5t 

In  84.  Cal«Jur»  577,  we  find  the  followiiig  l«r4Eucf^e: 

"It  is  a  settled  genercJ.  rule  t^^.  t  fractions  of  a 
4«l|r  «*«  «^t  cmsidcred  in  the  cor.-putatiou  or  tiiiO,  a/id 
the  day  on  which  an  act  is  done  emst  be  entire j^  exclided 
or  ine  iuded  .  " 

.;9e  also  HILL  T.   '^1  ,54  Cal.   311. 

In  view  of  the  forecoing  I  aia  of  the   opinion  that    frac- 
tions of  a  day  cannot  be  considered  ao    tliat  Xl»   hid  Eiuat  be 
accepted  and  the  award  nade  if  the  extractor  is  the  lowest  bidder* 

>2q  .  Respectfvilly , 

The  Director  of  Public     orka. 


b  Yf 


April  5,    1933 


SUSJiiCTt  City  must  x>ay  for  resoo^ral 
of  pip«  line  In  3aa  *:  teo 
County. 


Dear  air : 

Yesterday  you  mtbiBitted  certain  facts  concerning 
•a  e«:8en«nt  and  rlgjat  of  way  grants  to  the  County  of  3an 

Mateo  for  the  pur^aa  of  wtdanlail  a  public  road  along  ^an 
Iteteo  Creak.    Yoa  asliaft  for  an  laBadlato  response  to  the 
question  hereinafter  discussed  In  this  opinion,   as  oart&ln 
4pEB«rgi»«y  work  had  to  be  dcm«  In  ira^^oring  a  pipe  line  fron 
iBMt  •aatHMit  and  ttalees  a  aontrt;ct   ?as  entered  Into  for  the 
pfurpoae  stat^,   the  eon  tractor  idio  now  has  e^xulpcjent  on  the 
land  In  queetlon  will  reracfe  said  ec^uixmest  and  If  the  city 
la  latar  eel  led  upon  to  do  the  wottk  It  will  cost  a  graat 
deal  aora  aoney  then  the  wmrk  nay  turn  ba  dona  for* 

OPINIOH 

■MiaigiiwM  will— ■ 

The  faeta  bi«u|;ht  to  agr  attentlcm  are  aa  follow; 

In  1877  tho  ;3;irlng  Valley  Caapany  built  the  ao- 
ealled  Cryatal  Sprlnga   Hne  llna  connecting  the  Vtiiper 
Crystal  3prl"  ■"  '^csexTolr  altMi^*    ^an  Mateo  Creek  Gulch  Mid 
erossed  the  tal  county  road,  with  the  eonaant  of  3mia 

Mateo  County. 

In  1888  the  Crystal  Spring     Concrete  Oaa  waa 
oonatractod  and  In  eoRs^rtictlncr  it,   wntera  flooded  aererel 
county  roada,   and  the  Spring  Valley  Coiapany  «WMtn«>ted 
new  ronda  to  replaee  the  orlf^nal  county  roads  and  tuxm 
than  over  to  the  County. 

On  Septersber  SI,   lOSf  *  the  Spring    T&ll«qr  Ccoipeny 
eonTcyod  to   ^an'lSateo  County  an  eaaeertmt  and  right  of  way 
for  a  public  road  40  feet  in  width  eororinr  the  road  along 
San  liftteo  Creek  aa  amatrvictad.       In  a  portKm  of  tbe  la&A 
so  conveyed  the  Crystal  3prlnjp  Pi  -e  line  haa  been  constructed, 
outalda  of  the  existing  roadway  but  within  the  width  of  the 


The  Coonty  la  now  widening  the  existing  road  to  the 
extant  of  the  oaMnant  granted  and  it  baaoBias  naeossary  to  re> 
locate  the  Crystal  Sprlnp^  Mpe  line,   and  the  query  r^reconted 
by  you  Is  *i ether  the  City  as  the  auccei?r.or  to  the  Spring 
Vallsy  Oimp^xf  Bust  pay  tte  ooata  of  ralooatlcm  of  the  pipe  line. 
or  should  the  County  of  3«n  SJateo^ 


;t«rOa.AOi 


,to^. 


It  la  to  be  ol>se(rTod  that  in  UiQ9  vnien  the  Sprlse 
Talleif  CiinpflaaQr*   then  kno;%  a®  the  t^prlxu:':  Valley  vater  ?^cg?k», 
•asMuted  the  easosiont  and  rii^ht  of  imy  It  holfl  the  dc^ilnant 
teaee^t  9f  t2ie  land  In  question,  knew  fully  that  its  pipe  vt.s 
IftlA  within  the  boiaids  of  the  easesraent,  and  yet,  from  an 
•xaslaatlon  of  the  ^ant  in  iiuootion,  made  abeolutely  no 
re8«nmtion  to  protect  its  pipe, 

TtM  easittaent  conveys  the  strip  of  40  feot  In  width  as 

"an  easeinent  enfl  rir^t  of  wny  for  a  public  road 
OTer  and  alonf?  u  strip  of  laaA  ^yio-S  sad  being 

in  the  said  County  of  aan  tleteo  *  *  »« 

end  thereafter  folloeed  a  deseription  of  ^e  easMMMSt  oonireyed, 
end  the  final  parRf^rai*  reeltes: 

'^e  hare  and  to  hold  the  said  easejawat  and  riFi^t  of 
way  unto  the  sold  gre&tee  as  and  for  a  public  road  and 
highway  so  long  as  the  same  shall  be  used  for  l^at 
purpose.** 

It  is  ooneeded  that  a  public  hif:;hway  has  been  imtntalnad 
OTflor  ^le  land  in  question  tlarou^out  the  years  slnee  the  easeaeat 
was  «Mri finally  i^anted. 

3eoti(m  806  of  the  CiTll  Code  provides: 

"^^m  extent  of  a  serritude  is  determined  by  the 
tex^s  of  the  grant,  or  the  m  ture  of  the  «n|«ggMBt 
by  whieh  it  was  eo^ulred.** 

A0  the  ^ant  given  by  the  Spring  Valley  Water    orkBt 
being  then  the  owner  of  the  daelnaiit  teneiaeBt,  reeerred  ao 
rl^its  as  to  the  eonstruotion  of  a  pii>e  line  in  the  right  of  way 
fK»iveyed,  it  would  appear  that  the  City,  as  suoe^sser,  must  wmm 
stent  the  burden  of  tlie  eost  of  allowlni?  the  owner  of  the  serrlcBit 
tenornent  to  en,5oy  the  easeoent  granted;  in  faot,   the  County  would 
have  the  rii^t  under  3«etioii  810  of  the  CiTll  Code  to  raeintain 
SB  eotion  for  imlawful  poesesaion  of  Iftie  land,  despite  tihie  f aot 
tlHit  the  Pipe  line  alj^t  be  eonstrued  to  be  used  fbr  a  publle 
purpose  * 

In  fiimLOf!  V.  CITY  OF  VAUiiJO,   148  Gal.  723,   fd»re  the 
City  of  Vallejo  sou^^t  to  construct  a  lerger  w&ter  aain  orer  a 
rl(iht  of  way  tlusi  had  originally  been  eonstmoted  end  the  prent 
failed  to  state  the  slsse  of  the  pipes  or  aalns,     but  wan  renoral 
in  texs»  as  is  the  grant  under  oonsldwration,  the  Court  held : 

'•The  rule  la  well  settled  that  where  a  f^ant  of 
an  e.iso£ient  is  i^neral  as  to  the  extent  of  ^e 
burden  to  be  irrpocod  on  the  searrlent  t«n«(aent,  an 
exeroise  of  th&  ri^^bt,  %?lth  tlie  aoquiesomioe  and 
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Qosevat  of  both  parties.  In  a  pertloul^r  ooura« 
ear  aanner,    fixaa  the  -^  -' t  and  Itiaits  it  to  the 
partloulor  ooxtra*  or         ■  -jt  In  which  it  boa  beoa 
«njoyia4»" 


Firaa  l&ia  it  oould  t>«  readily  r<ai«n«4  ttet  the  3s9$m  Valley 
CoEipeBy  knew  it  had  a  pipe  line  within  the  liaits  of  the 
ri£!ht  of  mj  but  yet  warn  niUlag  that  the  County  idiould  aee 
the  right  of  way  for  the  purpeee  etateA,  nasMiiy,  a  lOdwey 
of  40  feet  in  width,  and  If  the  City  ellom  the  pipe  line  to 
renain  in  said  recaway  it  would  do  so  at  it  a  peril. 

Another  oaee  that  ie  pereuuaive  of  the  oonoluslon 
reaimeft  herein  is  that  erf  COLLOITT  v.  UNITiiD  .UILRO.'OJS,   67 
Gal.  App.  716,  lAerein  a  pro:>erty  owner  abitttlag  on  a  eounty 
road,  for  a  coaeidaratian  eonveyed  a  portion  of  his  lend  to 
the  (knanty  knowinR;   it  wae  te  he  need  to  fliiaage  the  grade  of 
the  road  and  a  street  milway,   such  ower  eould  not  recover 
any  demif^ea  and  is  rmaitted  as  full  eonpMiaatlcm  to  the  amount 
of  eo&aid«rati<»  paid,  oTra  iritien  the  rli^t  of  egreee  and  in(?-re»s 
to  the  county  raid  ie  destroyed*       In  the  course  of  its  opinion 
the  Court  heldt 

"ifhere  a  landowner  a^ees  to  convey  a  rif^t 
of  way  aeapese  hie  land  the  oonslderatien  re« 
ceived  by  hia  oovers  all  dafflajree  to  *  ich  the  land- 
owner weiild  have  been  coitltled  in  a  re^tlar  con- 
deEmaticm  proMuidiag*       In  such  a  oaee  he  ie  prU" 

to  have  contend  la  ted  and  arr;.m@Bd  for  all  such 
in  fixing  the  eMQsideraticm  tor  the  contract, 
93aA  he  ie  therefore  reniltted  to  It." 

In  the  i&etasKt  eaee  the  «pring  Valley     aior    '.orlce 
in  panting  the  eaMneat  In  question  for  a  oom.idoru'uiun  of 
|1,00  and  for  other  cood  rmd  Taluable  conaideratlim,  nould  be 
prwHKded  te  have  fixed  the  eeiMant  of  daaege  aeoruing  to  it 
by  fEra^tin?  the  40  foot  eaeecient  in  the  eTent  its  pipe  line 
had  to  be  raloeated*     The  City  suoceeding  to  the  properties 
of  the  Spring  Talley  water  ^'forlcs  occupies  no  better  position 
than  its  predeeeei^yrs  in  inter oot,  and  if  tiic  latter  entered 
into  a  bargain  that  now  appetira  to  be  disadvantageous,  the 
City  rsmt  sitffer  that  loss. 

In  oonclusicm,  please  be  advised  that  it  ie  x&y  opinlim 
the  City  is  canpalled  to  pay  the  cost  of  reooval  of  the  Crystal 
Sprini^  Pipe  line  froia  the  county  road  now  under  construction. 

Yours  truly, 

K.G.  Gahill.  ISO.       '^  ^'  O'HOOLS,  City  attorney 
Manager  of  Utilities 

By ._>-»«__ 
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&p(rU  10,  193S. 
SlIBJBCTt     In  re  Bonding  of  City  l^nploye**. 

a«ntl«B»nt 

X  aa  In  receipt  of  jovr   eooBaunlcatitm  regarding  a  proposed 
ordinance  pending  floaotoBant  before  your  board«  in  vhieh  you  ask  as 
ta  iriMttier  your  board  ;r>ay  redtiee  the  aaount  of  the  bonds  for  rariotis 
■lililjwiiiil  ■  or  eliminate  certain  oaployiaents  entirely  from  the 
neeessity  of  giving  bonds  for  the  faithful  perfonaance  of  the  duties 
of  said  smployaont8« 

The  ordinance  mentioned  provides  for  the  bonding  of  varloiis 
smployees  of  the  city  and  county,  and  fixes  the  asiount  of  the  bond 
to  be  given  by  each  of  said  esipioyees. 

There  are  two  sections  in  the  dhuui'ter  i^iioh  deal  directly 
with  the  aatter.  Section  8  provides  that: 

"Unless  otherwise  provided  in  tSiis  charter, 
all  officers  and  such  snpXoyees  as  itiay  be  specified 
by  ordinance,  on  tl-te  reaawaenJatlon  of  tlie  chief  ad* 
ainlstrative  offlciff  or   the  board  en*  eoMBlssicm  con- 
cerned, shall  give  bond  in  such  asiounts  as  may  be 
reqiilred  by  ordinance  «■»*•* 

Sub*  1,  Section  19,  gives  to  the  board  of  supervisors  and 
•Mb  board  :>r  conalasion  appointed  by  thm  aayor,  or  otherwise  pro* 
wid>d  by  eliarter,  powers  and  duties  as  follows: 

"(1)  To  require  a  bond  or  othM*  security 
trtm  each  sueh  executive  officer  and  from  any  seiployee 
in  such  form  as  the  board  of  supervisors  asiy  authorise 
and  in  sueh  amount  as  the  mayor,  on  the  reeesBendatlon 
of  tlio  controller,  «ay  approve,  »  »  »•" 

It  would,  therefore,  appear ,flrst  -  befox»e  any  bond  can  be 
required,  except  those  specified  by  the  charter,  your  board  imist 
esaet  an  ordinance  providing  for  a  bond,  and  fixing  the  aiaount  there* 
of,  and,  of  course,  when  you  ave  given  power  to  snact  an  ordinance 
you  nay  exercise  your  sound  discretion  as  to  whether  you  shall  enact 
it  or  not*  Howeveap,  while  you  may  rafuae  to  ecttot  an  ordlnanee,  you 
have  not  unlimited  authority  tq>on  the  aswunt  of  the  bonds  or  as  to 
which  employments  shall  be  bonded. 

Section  0  gives  to  the  chief  aAaini strati ve  officer,  or 
the  board  or  coBB&lssion  responsible  for  the  ocployee,  the  ri^t  to 
reeosBMmd  which  soployees  shall  be  Iwaded,  and  sub.  1  of  Seotion  19 
gives  to  each  board  or  eonnission  the  right  to  require  a  bond  from 
its  ssqployees  in  Bxtcki   amount  as  the  mayor,  on  the  recotanenc^tion 
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«f  tbm  vaitroHaofp  taky  tippnsv^,     ?h«r«for«»  Insofar  as  mmlclpal 
bowda  or  aoaDissiona  aara  esneemad,   uha  amount  of  tha  varloiis 
boiifli  moat  \>9  fixad  by  the  vmjor,  on  tha  raaonoBmidation  of  tha 
MMferollar,  and  tha  msplojaaatm  ahich  ahall  be  bonded  are  vlthin 
tha  dLscretioa  of  tha  trarloua  boards  oonGamwi* 

As  to  bwads  giv«i  by  tha  various  ssqAoyaaa  o^  mx  in- 
dividual offioMP,  as  distin^uiahad  fron  boards  or  caaaaiaalons »  tha 
ohiaf  a<%nlnistrativa  offiear  aay  aalaet  the  anpXojaaa  idio  shall 
give  bond,  but  tha  oharter  is  silent  as  to  nAio  shall  fix  tha  ■aK>\jnt 
of  tha  bond,  and  sh«i  tlie  ehief  adninistratiTa  officer  reeusmiisiids 
that  an  aEq>loyaa  of  thaaa  dapartments  ba  bonded «  tha  head  of  the 
off  lee,  parvoMAt  to  section  985  of  the  Political  Code,  oay  fix  tha 
aiMount  ot  Hm  bond* 

You  ahould  at  all  tinea  taka  into  e<msidaratioa  that 
«h«i  it  cofiies  to  ttmctin^  an  ordinanoa  preridlng  for  tha  laat  tamtk" 
tioned  olaaa  of  anployeea,  ytru  laay  z^afusa  to  pass  an  ordinance 
ahould  you  find  that  the  asKnint  of  the  bor^  fixed  by  the  head  of 
the  department  ia  diiqproportiozaite  to  the  iaiportanoe  of  tha  position. 

FiwbIvw  on  all  bonds  are  payatola  by  tha  oity,  and  you 
BHqr  ptwlda  for  group  bondii^  should  yoa  <tasm  it  jpropav* 

Sincerely, 


Board  of  Buparvlaors, 

City  fiall. 
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April  13,  1953. 


School  Godm   aa  iletin^ulahed  from  Ch&rtar* 
T*mir«  or  T«MtMr«  in  SpeeiTie  School  byatcn* 
Di  missal  of  tsaehsrs. 
Assistant  Supsrrisors,  etc. 


I 


This  offios  Is  in  roosipt  of  yova»  reqiiest  for  sn  opinion 
concerning  vmrioiui  s^m>o1  natters  and  anavwrs  the  questions  as  follows : 

OFIMIOII 

I  -  A  teacher  beecmes  a  probationer  on  January  20,  1990, 
••MVding  to  the  ^tate  seteel  code  he  would  ireeeive  no  credit  toward 
penMyMmey  f«*  the  period  froa  January  20,  1930,  to  June  30,  1930, 
siase  it  covild  not  be  construed  as  a  complete  school  year.  Hence 
the  S«aaool  Code  and  the  niles  of  the  lx>ard  of  Education,  i^fiioh  gov- 
erned at  that  time,  wo* 'Id  tenninate  his  iiirobatlonary  period  at  three 
samplete  and  consecutive  school  years  after  Jtily  1,  1930,  or  on  Jxtne 
30,  199S. 

However,  during  the  probationary  period  of  this  teacher, 
(on  Jamaury  8,  1932)  the  City  (harter  was  adopted  which  is  intez*pret- 
ed  to  t^winate  the  probationaz>y  period  on  the  third  anniversary  of 
the  date  of  probation,  which  would  be  on  January  20,  1933. 

QOK^IQg  It 

a*  Do  the  provisions  of  the  state  ^ohool  Code  control 
the  date  ^  peyxaanency  of  t^iis  teacher  since  his  probationary 
service  began  under  the  Code,  or 

Axawm  -  Ito* 

to*  Dees  the  city  Chart«E»  govern,  since  he  oonqpletes  his 
probation  under  the  Charter,  or 

-  Yes* 

e*  Does  the  school  Code  govern  up  to  Jattuary  8,  1932, 
and  the  City  ChartMP  gofnam  after  that  date? 

-  Ho« 

II  >  ?he  San  Iranciseo  Charter  states  that  "Ml  teachers  :»  ^  » 
.     shall  be  classified  aa  pmnaaneiit  enpleyees  in  their  reapective  posit- 
f          ions"  etc..  We  need  to  know  iritutt  the  words  '^respective  positions**  mean. 

ft^yioH  lit 

Does  a  teacher,  for  exnsple,  acquire  tenure  as  a 
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If  QhT  (a)  in  tbe  isan  ii*&ncisco  School s,  regarded  as  a 
i^le  or  (b)   in  soae  particular  dlTielon  af  the  Bohools, 
such  as  elflKoentax^,  Jxmlor  high  school,  high  scliool,  eto.T 

JiJUSBB^'  ^^^  t«aehep  obtains  t«xure  or  p«nBaiM&oy 
la  the  particular  division  of  the  school  systsou 

III.  ->  As8i3tiing  that  two  of  tlw  groupings  will  be  elammtary 
and  junior  high  schools,  what  wo\;ild  liappcn  IT  an  slsmentary 
accepted  assignment  to  a  junior  high  school? 

QUBSTIOHIIIt 

a«  Does  s-och  teacher  begin  a  three  year  probationary 
period  as  a  junior  hi^  school  teacher  issnediately  on  be- 
glxming  her  serriee  In  such  school? 

ABSWBR  -  Tea* 

b«  Does  s\»h  teacher  lose  all  status  in  the  elenentaz*y 
schools  issaediately  on  beginning  to  teach   in  a  junior 
high  scliool?  If  not  liwedlately^  whant 

AHSWER  -  Ho, 

e*  If  the  Board  desiz^s  to  disaias  this  teacher  from 
the  jtBxior  hl^  school  because  of  failtire  therein,  thens 

1  -  ^ill  she  avttomatically  retta*n  to  an  elementary  po- 
sition and  what  will  be  liwt  status  -  probationary  or  pwtaim 
aaaxit,  or 

-  Yes,  but  depends  upcm  former  statua* 

2.     Does  such  teacher  lose  all  status  in  the  schools 
in  any  position  lAiatsoerer  unless  the  i3oard  electa  to  re- 
an^loy  faert 

A!f8MB8  -  So. 

IV.  -  This  departriient  has  a  nuober  of  persona  lAio  are  desig- 
nataA  aa  "Aasistant  Supttrvisor"  or  aa  "^special  Aasistimt  superTisora'*. 
lo  mall  deaignation  appear  a  in  the  chartM"  but  the  ism  "StiperTisor" 
doea* 

QUBSTIOH  IV t 

1.  Do  the  persons  with  these  titles  which  are  not  men- 
tioned in  the  charter  secure  tenure  under  the  title  of 
"S^^KMnrlsor",  or  under  the  title  assigned  by  the  Board  of 
Education  or   as  teachers  in  -^eir  '*respeotiYe  positions"? 
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ASS\?ER  -  Hot  at  all,  as  ther«  are  no  positiona  of  assist- 
ant sxxparrlBora  or  spaai&l  assiatant  auperrisora.     'lia  ^>oard 
of  laduoatlon  haa  xm  au^iorlty  to  appoint  stish  parsons. 

8.  If  tiia  noaitions  of  some  of  these  Assistant  Super- 
rlBar»  and  ''^pdoial  Assistant  v  up^rrisors  are  aboliiAied  and 
they  are  assigned  to  teadiiBg  aervioe»  do  they  start  a  nev 
period  of  probation  as  tea<^era? 

-  Yes,  if  they  have  no  previous  tentu*e  ri^^hts. 


Reiq;»eetfully, 


City  Hall. 
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NOTE:   The  answer  to  Question  II  is  subject  to  change 
with  respect  to  teachers  holding  special 
certificates,  since  there  Is  now  pending  before 
the  Superior  Court  the  case  of  Lowary  v,  Board 
of  Educatlono   The  decision  of  the  court  in 
this  case  will  determine  this  point.   However, 
it  will  be  some  time  before  the  case  is  de- 
cided* 
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April  SO,  X95S. 


tKBiSG'St     feraittatioa  of  Voluntary  ContrlVutious 
of  i4Siploye«c  and  Off iears* 


G«atl«saan: 

Thifi  ojETitte  la  la  r««eipt  of  yuur  v.  \  for  an 

opinion  as  followa: 


i'. 


dfiiiiiii-^r? 


'^Attaci  cd  >iereto  vo  are  aMiilng  you  copy  of 
authorization  and  agfeoaent  fora  signed  by  offieiale 

&rA  mapl-.^eea  cf  the  City  and  County  in  re  relief 
for  tke  unetiployed* 

'«e  also  enclose  iaere«it|i  oopy  of  Charter 
ASMfidaent  i.o*  1  voted  upon  by  the  people  of  this 
at  special  eleotioa  held  Tue^Uiy»  April  11, 

i^  we  ask  that  you  adylse  us  st  yor^r  oarlio^t 
eot^enienee  ae  to  wliat   tiioe  or  data  the  above  re- 
ferred to  agre«aent  regardlnj?  roluntery  contributioris 
of  eaid  ^jffioials  and  eraployeea  should  be  de^sed 
terminated  because  of  the  adoption  by  voters  of  tbia 
Ciigr  on  April  11,  IS  S,  of  the  above  sjexitioned  Cii&rtcr 
AneaAjBent  i^m  1?" 

01. 

At  a  !— f-t^"-'-      -^  *■  e  officers  r*^"   -"Tpl^'^ces  of  the 
Ci^  aisd  County  f,eo,  beld  o  .  ob  leth,   19^a, 

a  retiolution  was  adopted  providing  that  the   officera  and 
«iaj)loyoes  of  **e   '^'*'  -    -^   Oouaty  wovld  a^f-ree  to  voluntarily 
coe:. tribute  m      .      .  olr  aeJ-aries  for  the  fiscal   yet  r, 

193£->1935,   to  o   fund  for  the  unemployed,  a  percentage  of 
their  groaa  nonthly  income  frcgr.  the  City  and  County. 

It  was  provided  further  in  the  resolution  as  followe; 

**  *  ♦;  provided,  however,   if  there  be  voted 
mxg  decreaee  in  salary  during  the  period  of  this 
voluntary  cjntri'       *    a,   <^t  c:  ange     ade  in  t)\e  Charter 
provisions  affce        ,.,  poeitl-^r.s  or  salaries,   such 


nt  to  oontribata  ^eXl  tifww  teaXX  «ad  void." 

Tou  «111  notQ  from  the  torttcoimg  tb&t  It  trs-s  tho 
•speaiaX  lBt«atlon  of  tl<e  K&kers  of  the  resolution  thet  the 
a^reerent  should  beeoae  nail  ftnd  Told  upea  a  Tote  hj  the 
ia  favor  of  a  deerease  In  salary  durlB£  the  aerlod  of  t)M  v^,^- 
uatary  eontrlbutiotie,  or  In  the  eve  at  of  a  okange  in  the  Chart  ur 
proTlalona  af feet lag  ealarlea* 

Tfae  proTlso  la  the  aforesaid  quotation  la  divided 
Into  tffo  parts,  one  d^lin^:  with  a  vote  by  the  people   for  a 
decrease t   and   the  other »  ouaeex^ing  a  ohanise  in  the  Glarter 
provlaiorui*       There  has  Bot,  as  yet,  been  a  ehang^  tede  in 
the  Charter  provlsiioftsi   but,  on  .-.pril  11th,  1653,  the  people 
voted  a  decrease  in  the  salaries  of  the  offieera  aod  es^loyees 
of  the  city  and  County  of  Sen  rraneiseo.       It  laay  lie  eos-tCBdeA 
that  there  was  not  actually  a  salary  decrease  voted  by  tbe 
people,  and  that  there  van  passed  laerely  a  Charter  aaend^nt 
providing  for  salary  deAuetioiiS  In  Um  event  of  aa  eeo&oale 
or  other  ttaergenor* 

Itowever,  it  is  plain  frcr:  aa  ez^tinstlon  of  the 
resolution  that  It  was  the   intent  of  the  sakers  t^.ereof  that 
the  agreement  to  contribute  aiieald  eease  iaassedietely  a^poa  aa 
uafaTOreble  vote  by  the  people.       a  part  of  the  Charter  eieaai* 
aumt  reads  as  follows: 

"Within  tea  days  after  this  ameateeat  beeoeiins 
effective,  the  Soard  of  ^ui^ervlsora  &v&  the  Mayor 
yhall  officially  declsre,  by  resolution,   tnat  a 
^blic  erierr,ency  exists  in  3an  Fraacirjco  wlthia  the 
i8aanin£-  of  this  section;     and  that  it  is  t^nticlpateA 
thet  said  wnergeney  will  continue  until   tf<e  end  of 
the  fisoel  ye***"  1^''S3»1954,  and  tne  deductions  froci 
salaries  and  :  isntions  at  the  maxisua  rates 

herein  provided  saaXl  be  effective  until  the  ead  d 
said  fiscal  year*" 

Tou  will  note  from  the  foragaJM  th&t  it  is  isandatory 
opoB  the    iart  of  the  Board  of  Superviscrs  aat  the  a  a/or  to 
daelare,  by  renolution,   that  a  pu  lie  «Ber^aay  exists  in  Jan 
npaaeisco  for  the  fiscal  yenr  19ob-19r'j4,  aM  that  dedt\ctio&s 
f|r«B  salaries  shall  beccic^e  effective  ^Qtll  the  end  of  the 
ltaV»1054  fiiMal  year.         I'hus,   it  bMiomes  at  ones  apparent 
that   the  Charter  r^rovision  voted  upon  by  the  people  provided 
a  salary  decrease  beaau^  of  the  imadatory  provisions  ~     -^   "^ncd 
therein.       It  SAanet  be  argqad  eonslstently  thct  the  .  wa 

not  voted  a  decrease  in  salary  in  view  of  the  cirotisstcncc 
hereinbefore  stated* 

It   Is  therefore  ay  opinion  that  the  agreenent  of  tim 
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officers  ftaA  mupXoy—a  of  the  City  end  Oousty  of  ciaf9 

ter:Qli»ete4  en  A|^*il  U,  1959,  and  that  therefore  ;^„  ^.  .ioere 
end  e5.'ployees  are  entitled  to  their  gross  salaries  frcn  £<ad 
sTIer  April  11,  ISi'^'o,   to   the  date  of  the  ion  of  the 

resolution  provided  in  the  Charter  deelsr...,     i^i&t  a  pubils 
casrseooy  exists  in  San  Francisco. 


Sincerely  yours. 


CiV    *tt.rdoy. 


To  - 

£ce««itlTe  Ccaemlttee 

City  end  ComaV  «*  )*«b  ^~   "^'0» 

Offlelals'  aM  iB^jSgrees*  ^^f 

Fuad  for  the  Vutm^lvioAm 
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April   20,    19SS. 


dBBJ^^CTt     Coap«ftS6tion  for  K^nXy  Apv>olnt»t  iteylor 
of  ?nhXle  Utilltiea  Canr<lsslon. 


D«ar       irt 

I  hav«  before  n»  your  oonJ3ualo»tlon  1b  wkioh  you  «,»k 
th*  followine  queationss 

(s)  Are  persons  a9T>oinied  l)or  tesiporary  fts^Ioyment 
in  y,>«ir  d«;>«rtsH»nt  entitled  to  t»f  iMireeft*  of 
wa^  by  rea;30n  of  tbeir  prior  tejtpomry  aerTice? 

(b)     wh«r«  6  p«ranMiBt  ca^Ioyeo  is  X«id  ofr  bj  roeooa 
of  XaoV  of  waneia  or  laek  of  ftmAs  aod  thereafter 
returns  to  the  saee  position  does  be  e Q;.:e   in  &t 
the  eutrenoe  grade  ealary  or  at  tne  salary  which 
im  wee  receiving  at  the  tiase  of  hie  li^-t>ff? 

vl  T'lec  b«pe  Bot  as  yet  been  steaAazdlsed  ea  ^jvovided 
by  the  Jiiuj-Wr  jf  t>ie  City  and  Oeua^  of  Sea  FraiMlseo.       jectioa 
71  thereof  fvovidee  that: 

•Paadiar  *    -   ndo  tion  of  eal&ry  steiidarda  ee  la 
thie  charter  ed,  He  ealary  and  maei»  rates  for 

poaltioia  eabjeot  to  siiob  staaderAlzation  ehall  be 
as  reeiwiended  by  the  off  leer,  board  or  oas:«ieeloii 
heTiSf;  «990intiai;  poller  tar  such  positions  and  fixed 
by  the  budget  and  ammal   ealary  ordinance*'* 

It  would  appear  therefore  tuat  the  Siitter  of  fixing  the 
salaries  of  tie  ^sployees  of  your  dej^rtiaent  rests  with  the 
Maaa^r  of  t^tilities,  proTld^  that  t.^e  eocmat  of  t'  e  eal&rles  so 
fSxo4  Is  ai^rove  .   by  the  i^osrd  of  o>uperTlaoi^  in  their  anaoal   or 
sui>  iewintai  salary  ordinnaoe.       Ttie  roard  of  ;>uperTlaor8  Ur^ 
■ot  tbe  ]»owor  to  raise  any  salary  fixed  by  you,  neit  er  is  it 
e^ll^ed  to  aoeept  your  renanns ii fl u 1 1  on »       In  ot.'ier  words,   it  tai<:es 
Xi\»  ooneurreat  action  of  yourself  ani  tiie  boerd  of  :>u]>erv isors 
to  lefially  fix  tr.e  a&Iarlee*       Tbe  Board  re  doss  not 

have  to  aeeent  your  reooeaMadation  but,   ...  .iffie,   it  is 

poverleas   to   increc-ae  any  a£<ount  which  you  «^uaienA>        It 

nay,  boeever,  deere&i;e  tbe  asiount  -  aee  '/^  of  tie  Charter* 

The  aaonnt  of  tne  salaries  ere  to  be  rec     ..w a  by  you  rathor 

thaa  by  your  Cotjulsslon  for  the  reason  that     eotloc  71  of  the 
Charter  provides  thetj 
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Tottdlng  the  adoption  of  salary  standards  «• 
is  this  Chartt-^T     rovided,   the   saleries  and  wa  c 
rates  for  positions  s«b4«4t  to  s«»h  sttutdai^i^u- 
tioB,  shall  be  ss  re«oc»snd«a  by  the  officer,  board 
or  eci»ls8loB,  haTiag  tb»  appoiatlpg  sewr  for  sueb 
gosltloBa.   and  fixed  by  tba  Dtlie«%  •«  a»mal  salary 
ordiaa&ee." 

Jeetion  20  nalcefi  the  ^nagar  of  T^tllitles  tba  appolnt- 
iac  officer. 

saation  146  of  frm  Charter  giras  the  right  to  the 
CiTil   .;«rTioe  Coa^ission  to  di»tini.uiah  between  perBanant  loxd 
tM^arary  positions.       This  It  has  dona  ^  Hule  No.  15. 
saatios  4  of  the  rule  proridas  that  twp<WPary  positi^iis  ir.sJ.1 
autcs&atically  expire  at  the  end  of  five  BontUs,  siid  that  the 
oama  of  a    erson  so  ooeupyls£  aaali  e  i>aaitloa  shall  be  returned 
to  %ha  register  of  ellciljlae* 

Ti ere   i.   no  provision  in  the  shorter  or  la  the  civil 
.;:arTioe  Hules  which  eives  to  ter^orary  sppoLiiteea  any  rirht   to 
inereasad  aalarlas  by  reason  of  service  in  tasporar^  posit iwna, 
with  the  exception  of  those  mho  may  have  beea  ia  the  service  on 
January  1,   1951,  and  hove  since  that  dote  ooi^tlnued  to  occupy 
their  respective     ositioas.       The  Civil  ..ervice  3c«saissioc 
having  by  rule  provided  thut  the  tenure  of  tai^orary  service 
aan&ot  be  for  a  lo'..ger  period  iftaa  five  months,  and  that,  at 
the  e/piration  of  that  tisae,  a  new  cartificution  saust  be  sade 
to  fill  the  r>osition,  it  appaara  to  aa  that  each  eertif ie&tion 
is  looked  txpon  as  the  filling  of  a  new  position,  and  therefore, 
the  appointee,  irrespective  of  prior  ^sporary  servloe  comos 
into  the  servioe  as  a  new  appointee  end  is  entitled  to  receive 
tee  COT! pensatioft  fixed   In  conformity  ^ith  the  provi.  iosia  of 
section  71  of  the  Charter,   th&t  is,  by  joint  aoti in  of  the 
appointing  power  and  t^m  Board  of  Jupervlaors  acting   by  wsgr 
of  salas^  ordinance. 


The  aeoca^   inouiry,  affects  those  niio  nay  have  hsA 
prior  tMTVica  in  persaanent  positions  in  your   'epartoent,  but 
for  sOQ^  reaa<H&  have  been  laid  off  or  are  returned  to  their 
re^aective  positic^na. 

this  is  ccveraA  by  the  provlaloBa  cf    i^etion  1  of 
the  19Sg«19;^  Salary  Ordinance,   the  pertinent  provision  of 
whieM  section  r«Ada  as  follows: 

"Provided,  however,  that  persons  who  are  re- 
ii^li^ed  in  t le  sasae  position  c.fter  lay  off  or  leave 
of  absence  shall  receive  t;ie  rate  of  coKipensation 
received  at  the  time  laid  off  or  granted    -ueh  leave. •♦ 


'OCT 
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Under  the  pinvlslun  Just     uotM  •  ytONMm,  vhe  hmi 

In  the  d^iplo/  of  your  C<»BE&lssloa  euQ4  h^s  b^en  graiited  a 
leave  of  abseiice  or  has  been  laid  off,  and  thejreafter  retxirna 
to  tii©  «n  ne  pc«itlon,  ia  entitled  to  reoelTe  the  ef^ipeiisation 
he  was  reoeivlnj:  n%  V.e  ti»e  of  the  lay  off  or  gruuting  of  the 
leave  of  abaenoe*       Thi^s   provision,  however,  d oeei  net  sp  p3^' 
to  Qn&  who  eo.^nea  to  jonr  Aepertcsent  after  bel':g  laid  off  la 
ftiy  other  department,  for  the  reas'M^  that  when  he  coiaea  to 
fon  thro^^i^h  another  department  he  ece»8  ae  an  appoij&tee  to  a 
aew  posltioa* 


KespeotfulJl^, 


City  Attoraey. 


To  - 

Manager  of  Fufclie  Utilities  CosBsissi^n, 

City  1  all. 


7*^ 


i^ril   21,1935. 


SUBJBCTt   Salaries  of   Cortlfioated  IJmployeas 
Under  Charter  /jnendaent. 


Oentlemen: 

I  •»  in  receipt  of  your  request  for  as  opinion  as 
follows; 

"Are  oertifioated  employ aes  included  asaoug 
those  whose  salaries  must  be  decreased  under 
the  prorisions  of  charter  amsndiaent  proposi- 
tion No.Xa  passed  on  April  11,1935?'' 

OPINION, 

An  examination  of  the   Charter  proposition  indleates  beywid 
any  doubt  that  it  was  Intended  not  to  include  certificated  employees. 
It  oust  be  borne  in  jaind   thnt   all     certificated  eraployeos  of  the   San 
Franoisoo   ^ehool  r>epartinent  are  saployed  by  the  San  Francisco  School 
Dlstrlet  and  not  by  the  City  end  County  of  San  Fraccisoo  as  such. 

:>eotlo&  5.781  of  the  School  Code  prorldes  that  city  boards 
of  education  shall  hare  full  power  to  fix  the  salaries  of  all  <^aployees< 
The  Board  of     ducation  of  San   Franoisoo  has  at  all   tlBsas  had  power  to 
eff eet  a  reduction  or     proTlde  an  increase  in   the  salaries  of  certifi- 
es ted  seployees  notwithstanding  any  (barter  orovislons  ooTerine 
off io«>s  and  aaoloyees  of  the  City  and  County  of  Sen  Kranoiseo.     Conse- 
quently,  it  was  not  nec-=*ssaey  to   pass  a  charter  proYislon  in  order  to 
authorize  a  reduction  in  the  salaries  c^   certificated  employees. 

In  Tiew  of   the   foref?oing  I  am  of   the  opinion  that   charter 
aoeadaent,   proposition  No.l,   passed  ^pril  11,19?S,   does  not  include 
oertifioated  employees  in  the  San  Francisco  School  f>ei«rtgs«nt« 

Pespectfully, 


City  Attorney. 


BOARD  OF  SSOCATION. 
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Aprii  27,  J,8i>^. 


Traaaurer  by  iicm  York  dopoaitary. 


^Is  offioa  la  ia  ro«elpt  of  your  lettf;r  raafiliig 
«a  follows: 

''Hereslth  pleas«  fisd  ocpy  of  letter  reo«lvod 
8tmm  tiSM  sinoo  frojii  Jas^aa  li,  H&oley,  i»rot«8tlAK 
peynteat  of  preoium  oa  suroty  bond  for  fisoal  agent 
la  iiffW  Yor^s,  which  is  self -«xplaaatory ♦ 

A«  ftt  February  .-5,  Ifcivc ,  :^rohat>©  Ordar  29,500 
Has  iaauad  by  the  Purc^aor  o^  v^uppllea  aad  approved 
by  tho  Chiaf  i^dj^Uulatratlva  Officer*       Thla  «a&  In 
an  effiiount  of   HfOOO.OO  and  dra^n  ia  favor  of  Fidelity 
azid  Depoalt  Cct^imny  of  ^iaryXdJ£d  and  raads  as  follow  a: 

•ctir  .'>d  for  four  hvadrad  tlioustmd 

dollars  U''^'--'»'-00»00)    for  surety  coverljig 
de  Xislts  laade  by  the  Tree.auror  of  the  City 
and  County  of  ^a  li*ranclaoo   wlt^  the  ciatlon&l 
City  iiatilK  of  fie*  York,  Fl  r  '     ^cmt  of  aald 
City  ana  bounty  of  uen  l^f  ;0,  aad  oovor- 

ing  the   ;>arloa  January  1,   1935  to  Peoexiber 
£1,  19r>2,   l&elTjslve** 

;ii«  hcm&  referr&d  to  la  on   file  in  the  Coiitrc>ller*a 
Of flea*       On  March  6,   1933,  Controller* a     arrant  In 
the  syxs  of     4,000.00  wes  drawn  in  favor  of  fidelity 
and  l>epoalt  Cassr&ny  of  itaryland  and  is  being  with- 
held for  the  reaaon  that  ore  con»ider  the  letter 
froia  kr«     JTanl^  aa  a  atop  notice. 

AJi  iorj   if!  rcqueoted  us  to  whether  or  not 

the  0-.  __rier  uey  release  the  payment  in  accord- 
ance «ith  the  pruchaae  order,  the  aervioe  rendei^ed 
and  the  warrant  M  drawn.** 

Attached  to  your  letter  la  a  copy  of  the  letter 
trtm  Jaates  m*  jrlanley  to  which  you  refer  In  your  aoagnunleatlon 
to  XM* 


^JU 


tffi 


a^    %   n* 


1^ 

QPIIffOK 


TTpon  th«  general  »u1»Je«t  of  plaoin^  inauxcn^  without 
o«B9«tltiTe  bids,  I  advised  you  «tad«r  date  of  October  31st, 
1S&2,   and  stated  thex^in  thet  if  the  offioiQl  oharged  tsi  th  the 
duty  of  placing,  the  iasuxanoe  desired  %h.9  Baaem  plaoed  lu  so- 
oalled  coiiferenoe  or  bcwrd  eengpftnieB,  and  the  oo^t  of  the   insur- 
ance would  \if»  the  saiae  no  £t&tter  in  which  particular  conference 
or  board  oc^pany  It  was  plaoed,   there  was  no  necessity  for 
adTertlsini;  for  bids  and  that   the  officer  plaoli^;  the  Insurance 
eould  do  so  without  taking  bids  upon  the  aasie* 

I  believe  the  •««•  rule  will  apftly  to  the  pl&oiiig 
of  bCRde  if  they  are  placed  in  ccmferenoe  or  boord  ccr    anlea 
end  the  preatua  la  the  aerae,   irreiipeotive  of  the  coispany   in 
which  it  is  plaeed. 

You  ore   tiierofcre  advl-ed  tl-.^t,    in  ,    the 

prwBluja  on  the  bond  B»ntioned   in  ^-o'lr  letter  c...     „    -   _i 
wltbeut  cO!'>petitive  bidding* 

Very  truly  yours. 


City   ..ttorrwy. 


le  Fonorable  • 
l^dBMird  3*  Le«vy, 
Controller. 


-tut 
to 


Lley  2,   1953. 


StJBJKCT:      The  term  "Less   than  One  sohool  Tear'*  Defiiied. 
substitute  becvjrios  Probationer. 
Absence  beoaviue  of  Illnees  not  Counted  in 
75^.  of  Service. 
CuBtulative  -,erviee» 


Gentiejuen: 

This  office  is    in  receipt  of  your  request  for  an 
opinion  concerning  various  school  luatters  and  answers  tlie 
questions  as  follows: 


"Section  S.520  of  the  California  cicliool  Code  gives 
one  of  the  definitions  of  a  substitute  as  a  teacher  "ec^jloyed 
*"***   from  day  to  day  for  less  than  one  school  year". 

ijUSwTiui;  ii 

How  wcmld  you  define  the  expression  ''less  than  one 
school  va&r"  in  school  days  or  otherwise,   so  that  a  legal  len^^th 
of  servico  Riay  b©  set  up  for  all  substitute  teachers? 

p.Li^-   j."^.  -  The  expression   •♦less  than  one  school  year" 
means  that  when  a  substitute  teacher  serves  for  one  year  such 
teacher  is  no  longor  a  s^ibstitute.        As  an  example  -  If  a 
teacher  begins  substituting  at  tlte  oo2)jneno«3[.&nt  of  a  tera  and 
su.bntitutes  through   to   Uio  end  of  the   tenri,   the  teacher's 
substitution  period  ends  as  such.        It   is  apparently  the   Intent 
of  the  law  that  teachers  shell  not  be  employed  as  substitutes 
for  a  loryT.er  period  than  one  year.       While  the  Charter  grants 
pr-obation  at  the  end  of  three  years  of  service  and  the  .jciiool 
Code  {grants  it  at  the  end  of  three  ocriplete  consecutive  school 
years  of  service,   it  would  seepi  thtit   the  reasonable  construc- 
tion to  be  i^lven  the  apparantly  irreconcilable  proviaious  of 
the   iotjool  Code   ;:Jid  the  G;  ^rtcr  would  be  that  a  substitute 
becor^ts  a  probationer  at   the  end  of  an   aotuei    year  of  service, 
tather  tiiun  {.it  the  end  of  a  school  year  of  service. 

Jj;.:.jTIOI<  2; 


•a 


If  a  teacher,   in  other  respects  a  legal  substitute, 
is  retained  in  service  beyond  the  naxlfflwm  length  of   service 
permitted  to  a   substitute  teacher  as  defined  in  your  answer 
to  the  first  quest io a,  what  then  Is  this  teacher's  status? 
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-  Probationer. 

••II  -  You  have  expr«ss«4  the  opinion  that  e  probationary 
t«fioher  must  teaoh  75%  of  the  number  of  days  the  schools  &re  in 
session  in  order  to  have   suoh   service  ocoe^ited  for  permanency. 
The  >-tate    _ohool  Code  oo.itcinTilates   thet   auch  limitation  shall 
apply  to  sobool  years,  while  the  San  Ptencisoo  Charter  takes  no 
oognlzence  of  school  years  as  a  condition  of  pernjenency.  e 

need  to  know  how  two  previa ions  are  to  be  reo one lied  as  a  prao- 
tloal   working  forroula. 

A  teacher  beoaiio  a  probationary  teacher  on  iioveiaber 
3,  1950,  and  would  normally  beooiQe  permanent   on  liOveT^^er  3, 
1933*        Such    teacher  was  granted  by   the  Board  a  leave  for  travel 
frcBi  January  1,   1951,   to  February  27,   lUiii;     a  number  of  tionths 
later,   this  tkeme   teacher  is  absent  frota  duty  beoauae  of  illneaa, 
naraely  froei  August  6,   19bii,   to  uctctoer  :51,  1932. " 

Do  either  leaves  of  absence  granted  by  the  Board, 
or  do  absences  fror;  duty  because  of  illness,  count  as  service 
for  peraanency,   and,  hence,  are  they  to  be   included  in  the  75^^ 
of  required  service? 

^py.R  -  Leaves  of  absence  and  absences  from  duty 
beoause  of  illness  do  not   cautt  and  cannot  be  included  in  the 
783^  of  the  required  service. 

^USSTION  4: 

Is  each  yenr  of  service  to  bo  taken  as  a  separate  unit 
end  75%  to  be  required  for  each  separate  year  or  is  the  75>»  of 
aervic©  to  be  coitputed  for  tiie  three  years  of  probation  as  a 
whole?       In  the  case  of  the  teacher  cited.   If  the  years  are 
taken  separately,  and  the  two  periods  when  he  was  not  reporting 
for  duty  do  not  count  as  service  for  tenure,   the  teacher  ans 
served  only  two  years  of  legal  probation,   since  during  the 
second  year  (fror?!  I^overriber  3,   19 ol,   to  liovenber  U,  1632)  he 
taught  less  than  75/.>  of  the  school  days   in  that  year;      if  the 
period  as  a  whole   is   taken,  the  teacher  has  served  more  than 
75;^  of  all  the  school  days  durine   that  three-year  period. 

Aiii^i.m  TO   FIIUT    -.vRT   OF    ;    .      1  ^i.  -  Yea. 

488W1R  TO  3SC0i^  ?AHT  OF  ..ITSSTIOn  -  KO. 

"Ill  -  In  your  opinion  of  December  1,  1902,  in  tlE 
fifth  paragraph  you  state  the  three  years  of  probation  need  not 
be  consecutive  yeara.   Apparently,  therefore,  a  teacher  laight 
aooiunulate ,  over  a  series  of  years,  enough  short  periods  of  pro- 
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batlonary  service  k»   that  tholr  total  Wvxjld  be  equivalent  to  the 
amount  of  service  a  teacher  could  perform  in  three  ca^secutive 
years,  and  thus  give  that  teacher  permanency  of  tenure." 

Would  such  a  ouMilative  service  be  legal?  If  s>  » 
what  roay  be  regarded  as  the  luinirnurn  length  of  any  one  period 
of  probationary   service  that  may  be  ouniulatod  toward  pei*aanenoy? 

JiMS^.H   TO   FIIIST  ^>HT  Og  vJJSSTlUfci  -  NO. 

Al<aV.u:B  TO  SfcCOI-iP   vaXT   o?   S'Tlr^lOli  -  one  year  from 
date  to  date. 


Respectfully, 


City     ttorney. 


To  - 

Board  of  Education., 

City  Hall. 

#8 
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ttay   2,    19'65, 


SUBJECT:     Probatloiiary  Teachers  in  Evening  High  schools. 
■    iiaun  Jervioe  of  Probationairy  Teachers, 
^ji.pletion  of  Probation  vflth  Tlespect  to  iiew  Clarter. 


G«ntler«n: 

This  of  fioe   is   in  receipt  of  yoiir  request  for  an 
opinion  coiicerniiit^  various  so  tool  riiittere  and  answers  tiie 
questions  as  follows: 


OPIIIIQK 

I  -  A  fomer  teacher  in  an  evening  elementary 
school,  which  was  abolished  in  ?!ay  of  1932,  was  appointed 
to  teach  in  an  evening  high  school  a  subject  different  from 
that  which  he  t^ucht  in  the  evening  elementary  school       ,.e 
understand  that  you  have  already  rendered  an  opinion  that 
sueh  a  teacher  now  has  no  status  except  such  as  his  present 
•oyloyoent  nay  give  him. 


Q;irBGTiui^  1; 

1 3  such  a  teacher,  whatever  the  status  was  in  the 
ovenins  elementary  school  now  a  probationary  teacher  in  the 
evening  high  schools? 

AZxajT^-R  -  Yes,   if  in  a  probationary  position. 
^tTESTION  g; 

Must  this   teacher,  from  the  date  uf  appotntsent    to 
evening  high  school,   serve  three  years  on  a  four  or  five  night 
assignment  in  order  to  secure  permanency? 

U.JSlSii  -  Yes. 

tCM  3: 


Does  t'  is  teacher  therefore  have  any  riglhts  cr 
privileges  because  she  nay  have  once  had  a  percianerA   status 
in  an  evening  olomentary  school? 

Ajj;;;Vi^B  -  Ko,  except  the  rirht  to  return  to  the 
foriBer  status  if  re-established. 


^    c*. 
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i^ay  this  teao]ier*s  evening  assit^maont  be  decreased 
at  the  pleasure  of  the  Board  of  .::;duoation  or  may  the  service 
be  eliiainated  entirely,  provided  such  action  io  made  effective 
at  the  end  of  the  present  school  year  and  within  the  probaticn- 
ary  period? 

Ali^^vKR  -  Yes. 

Has  such  a  teacher  any  valid  claim  to  seniority 


rights? 


:n  -  Already  answered, 


II  -  The  state  Legislature  session  of  1921  added  a 
new  section  to  the  Shhool  Code  specifying  that  the  mlninuiti 
service  of  a  profcatiOiiary  teacher  which  co'  Id  be  counted 
toward  prerianency  in\ist  be  75^  of  the  number  of  days  the 
schools  are  in  session  in  a  district  in  any  particular  year. 

Q.TTB3TI0J:^  6: 

Does  this  provision  asoan  that  prior  to  July  1,  1521, 
a  teacher  on  a  one  evening  a  week  assignment  could  acquire 
tenure  for  one  evening  a  week  after  ccr-ipleting  the   full  pro- 
bationary period  of  service?       If  not,  whet  is  the  basis  of 
the  statust       The  aaxm  question  would  4pply  to  assigninents 
for  two  eYeninga,  three  evenings,  etc.. 

AHSWra  -  They  have  permanency  as  teachers  in  the 
evening  schools  regardless  of  the  number  of  ovenings  taught 
JPMT  week. 

Asstuning  that  after  July  1,   1931,   an  evening  school 
toucher  joust  serve  on  a  four  or  a  five  evening  assignnant  for 
the  full  probationary  period  in  order  to  secui^  p«rrnaneaoy  does 
such  teach.er  secure  tenuro  as: 

^,  Either  a  four  or  a  five  evening  ft 

teacher;     or 
b^»  As  an  evening  school  teacher? 

AKS^'SR  -  a.  No. 
F.  Yes. 
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If  an  tfvenln^  sohool  teacher  began  the  probatlonaiy 
period  on  an  asslgaaent  of  three  evenings  a  week  or  fewer  at 
auoh  a  dste   (e*g*   July  l*   1929}    that  poxctanenoy  couM  not  be 
attained  prior  to  July  1,   1931: 

a^.     ay  such  teacher,   though  a  probationer, 
ever  attain  permanency,  provided  the 
assigmoent  is  not   increased? 

Jb.    If  the  assii^nnent  is   inoreaaed  after 
**    July  1,   19ol,   to  four  or  five  evenings 

a  week,  when  does  this  teacher's  probation 
begin  and  when  does  he   attain  panaanency? 

Aa^Wim  -  a.  iio» 

5«   Jtarts  froD  first  date  of  teaching  service. 


Respectfully, 


Cit^   ,  ttorney 


To  - 

Board  of  Mucation, 

Cltgr  Hall. 


•  .  >  V  > 


V     ^    JH       «  K  , 


/ 


UKf  8,   19^5. 


SUBJECT  I      ^ 'tat  ion  Periods  of  ;^ervioe  for 

tionary  Credit. 


This  cfri«G  Is  la  r«««ipt  of  your  requ&st  for  an 

•pinion  oii  certain  school  matters  ajtd  aaswera  the  queatlo:ia 
«8  follow*; 


^A  teA«h«r  l8  iippolatAd  a  probctloner  on  Jenuftry 
8»   1631.       Tfco  first  annlvoreary  of  his  aervlee  would  be 
Jaanary  5,  19;;.*:,  eM  the  secoiid  would  be  Jtiuufiry  5,  I^is. 
Sowrver,  this  teacher  is  dropped  en  a  ^>robatlor^ary  teacher 
on  June  SO,  1932,  thua  hsYlng  to  his  credit  only  one  legal 
year  of  -it  '  ry  service*       Thla  teacher  is  re-appolnted 

a  Tjrobatlc   ._  -tober  i'),   1938. •• 

In  eoacputlAg  his  s^'rvlca  for  peitBttMilay*  Aould  wet 

Qjm^l^U  a; 

Use  Bueceaslve     ootober  thlida  aa  the  various 
axmiversarlw  of  hia  appolntieent  txai.  jtlTe  hlB  credit  far    the 
year  of  probationary  service  already  salaedT 

ft^B;gTlOK  %t 

...  i^houid  ve  regard  the  c  ;vl  date  of  appolntownt, 

iybiiy,  January  &,   1931,  a«  the    ^^.^.^ning  of  his  probation 
end  Gonaldor  the  ;>erio<i  when  his  service  was  diaaoatinued  as 
saarely  a  break  for  which  he  would  reeelve  no  orodlt  In  what 
would  otherwise  be  eontlnuoua   service? 

^.<  J  ■■  i^  -  Ko. 

!leapeot  fully. 


To  -  city   .  ttomey. 

Board  of  sdueatloa. 
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SUBJMJCT:   The  Southern  Pacific  Company 
is  Liable  for  the  Llooase  Fee 
ProTided  for  in  Ordinance 
No. 3 .04123. 


Itay  18»1S33. 


GentI  aiaen : 

You  present  an  inquiry  as   to    the   liability  of   the 
Southern  Pacific  Company,    a  corporation,   for  the  paymoit  of  a 
license  fee  for  tht    business    of  selling  beverages  to  be   consumed 
upon  the  prwaisee,   as  provided  under  the  terms  of  Ordinance  Mo. 
5.04123. 

OPIUION. 

The  fee  required  to  ba  paid  by  a  licensee  for  conduct 
of  business  as  set  out  in  the  aforesaid  ordinance,  is  for  a  special 
privilege  granted  by  the  Tnuniei polity, 

Suoh  being  the  case,  the  Southern  Pacific  Company,  under 
the  proviso  stated  in  the  closing  sentence  of  subdivision  (a), 
Section  14,  Article  XIII,  of  the  Constitution  of  the  ctate  of 
California,  is  liable  for  the  payment  of  the  sane,  as  well  as  any 
other  permittee  under  the  ordinance,  and  you  are  so  advised. 

Respectfully, 


City  Attorney. 


THE  BOARD  OF  BSTE  AGS  CSOJ^a  SSIONERS . 
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May  18,1933. 

SUBJECT:   Introduction  nrid  Passagi   of 
Budget  and  Appropriation 
Crdinanoa. 

DMir  Sirs: 

I  have  before  me  your  request  that  I  advise  you  as  to  when 
the  annual  budget  and  appropriation  ordinance  for  the  current  year 
must  be  passed  for  second  reading  and  the  time  which  must  intervene 
between  the  first  and  second  reading* 

OPINION. 

Section  72  of  the  Charter  deals  with  the  transmission  of 
the  annual  bud^^et  estimate  to  the  3oard  of  Supervisors  and  the  adoption 
of  the  same,  tof^ether  with  the  annual  appropriation  or  dine  nee.  The 
budget  estimate  must  be  transmitted  by  the  Mayor  to  the  board  not  later 
than  May  1st.   The  section  also  provides  that  the  :'ayor  shall  submit 
to  the  board  at  the  time  that  he  submits  his  annual  budget  estimate, 
a  draft  of  the  annual  appropriation  ordinance,  and  that  when  the 
saae  is  so  submitted  ijt  shall  be  deemed  to  have  been  reg^ularly  intro- 
duced. 

Seotion  13  deals  with  the  passage  of  ordinances  in  general 
and  contains  a  special  provision  relative  to  the  passage  of  the 
Annual  Budget  and  ..i::propriation  Ordinance.   It  reads  as  follows: 

''Annual  budget  and  appropriation 
ordinances  shall  be  passed  only 
after  two  readings,  not  less  than 
five  days  apart, and  th a  second  or  final 
passage  shall  be  not  less  ttan  fifteen 
days  after  the  introduction  of  each 
such  ordinance." 

Seotion  78  having  provided  that  the  ordinances  are  deemed 
to  be  introduced  when  they  are  submitted  by  the  Mayor,  you  are  free 
to  enact  them  at  any  time  after  fifteen  days  from  the  date  of  their 
receipt;  and  as  there  needs  be  only  five  days  between  the  first 
reeding  and  final  passage  of  the  ordinances  such  ordinances  may  be 
passed  for  first  reading  at  any  time  prior  to  and  including  May  26th 
and  finally  passed  on  or  nsfcre  June  1st. 

'respectfully, 

City  Attorney 

FINANCE  COMMITTEE 
BOABD   OF  SU?SR\n[SOHS. 
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Umf  20,   1933. 


SDBJi^Tt     Police  CoEO&isslonors,  under     eotion  '6b, 

Hew  Charter,  have  power  to  looate  traffic 
control  devices* 


Dear  .^Irt 

Under  date  of  the  third  Instant  you  addressed  to  bb  , 
for  ay  opinion,   the  following  letter: 

"The  California  >^tate  Automobile  Association  has 
questioned   the  right  of  the  Board  of  lolioe  Comissioners 
to  authorize   the   installation  of  "STuP"   aigns  without   the 
approval  of  the  Board  of     ur^ervisors.       At  the  present 
ti©e   "viTCP"  signs  are  installed  upon  the  J5>proYal  of  the 
Board  of  Police  Ccnosiissioners  without  tm  additional 
approral  of  the  Board  of  iupervl^iors.       The  Ualirornia 
3tete  Automobile  Association  claims  that  their  leijal 
departttient  has  iruled  that  the  i  olice  Coit&nission  is  not 
a  legislative  body  and   therefore   i;.   not  (^powered  to 
authorize  the   installation  of  such  sirns. 

In  view  of  tlie  above  action  of   ?'  aociation 

I  would  thank  you  to   investigate   the  r  una  let  me 

have  your  decision  or  ruling  on  sasie«" 

opiMioy. 

The  Charter  of  the  City  and  County  of  3an  Franc l.co, 
effective  the  eighth  day  of  Janusry,   1952,    in  the  last  sentence 
found  in  the  third  paragraph  of  Section  55  thereof,  provides  that 
the  police  Coisaiss loners  "shall  have  power  to  regulate  traffic, 
including  the  location  afid  use  of  traffic  control  devices  lor 
that  purpose." 

In  view  of  the  foregoing,   there  is  a  direct  cront  of 
power  by  the  people   to  the  said  Oomaiss loners  to  establish  the 
sites  for  instrumentalities  coiitrolling  and  regulating  traffic   in 
this  manic ip& 11 ty,  which  authority  has  been  confiraed  by  the  state 
Legislature  in  its  approval  of  the  Charter  adopted.       Thus ,   there 
Can  be  no  question  as  to  the  power  of  the  Police  Coimniss loners  to 
authorize   the   installation  of  the   "STOP"   signs,   as   Indicated  in 
your  ccsTEunication. 

Respectfully, 

To  -  

..'m.   J.     uinn,    Tsq.  ,  City  Attorney. 

Chlfif    nf   "ollcfl. 
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May  38,195S. 

5UBJXT:   Hasldanoe  of  Tsaohers* 

This  office  is  in  receipt  df  your   request  for 
en  opinion  as  follows: 

lias  the    ioard   of    :)duoatlon  Qie 
power  to  ooapel  all  of  the   teaohers 
in  the  school  department   to   beeoae 
and  rmiain  residents  of    the   City 
and  County  of   .an  i^'rendsoo?" 

OPINIOH 


A  resolution  -tiay  be   nassed  by  the  Board  of    "duo  at  ion 
requiring   teachers  and  all  school  w&ployees  to   roside  within 
the  City  and   3runty  of  oan   Francisoo  at  all   titaes  during 
their  eaployatent. 


39B- 
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R«S|>eetf\illy, 
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May  24,1933. 


SUBJECT*  Budget  Appropriation  for 
*  Erection  of  a  Cross  upon 
Mt.  Davidson. 


Dear  Sirs: 

I  have  before  me   your  request  that  I  advise  you  as  to 
whether  an  appropriation  in   the  budget   eatlmate  for  the  current  year 
for  the  erection  of  a  so-called   "Easter   Cross"  upon  Mt.   Davidson  Is 
legal . 

The  portion  of  Mt.   Davidson  upon  which  1*  is   contemplated 
to  erect  the  cross  is  under  the   jurisdiction  of  the  Park  Commission, 
and  I  understand  that  It  Is   the   desire  of  the  Park  Commission  to   erect 
a  monument  upon  the  property  mentioned,  which  monument  will  be  in  the 
form  of  a   cross,   and  it   is  celled  the^Baater  Gross"  for  the  reason 
that  for  some  years  past  It  has  been  the   custom  of   certain  residents 
of  the   City,   without  regard   to    their  membership  of   any  particular   creec 
or  religious  set  to  hold  religious  services  on  the   summit  of  r.It.Davidsc 
on  the  morning  of  faster   Sunday.  That  heretofore  there  has  been  In 
existence  upon  the  mountain  a   cross  which  was   erected  by  private  indi- 
viduals and  that  the  services  mentioned  were  held  in  the  vicinity  of 
or  arotind  this  cross*     That  the  cross  has  been  destroyed,   and  It   is 
now  desired  to  replace   it  out  of  public  funds. 


OPINION 

The  mere  fact  that  certain  residents  of  the  City 
may  hold  annually,   or  at   other  times,    religious  exercises  around  or 
in  the  vicinity  of     he  cross  does  not  in  itself  make  the  erection  of 
the  cross  a  contribution  for  religious  purposes,   for  the  services 
might  be  held  around  a  monument  which  could  be   in  any  other  foim,   or 
held  without  any  monument   whatsoever,   provided  the  requisite  authority 
gave  permission  that   such  services  be  held.      The  holding  of  religious 
services  on  public  property  Is  no  violation  of  any  constitutional 
provision. 

See-   REICfflULD  v.    CATHOLIB   Bisno?  OF   CHICAGO 

101  N.E.    266. 

In  this  case  the  Supreme  Court  of  Illinois  held 
that  the  granting  by  the  County  Commissioners  of  permission  to  a 
church  organization  to  erect  a  chapel  upon  county  land  which  was  used 
as  a  county  poor  farm,  w  ilch  chapel  was  to  be  used  for  the  purposes 
of  religious  worship,  did  not  contravene  a  constitutional  provision 
which  prohibited  any  county  from  granting  any  land  to  any  church 
or  for  any  sectarian  purposes. 


\ 


iM 


1  U'.  C-i-A  » 


el 


R»  i:erf-<»Kw 

:>1«     • 

•  jJ^Oi. 

BSfia      L'Uy 

■it   l^rmfwrrt: 

I  \t1'. 

no  • 

■rf   ft 

tr  j^  rrfntf-*o   tfnr"'    *o  -   3ffT 


I 


I 


cd  mtotrjMS  for-  -  ?▼«« 

▼  oa  •! 


o  B  a« 


au«vr 


-2- 

The   same  court  in  an  earlier  case- 

NICHOLS  vs.  SCHOOL  DiroXTORS,  95  111,  61  - 

held  that  sohool  directors  have  the  right  to  grant  permission  to 
different  church  organizations  to  hold  religious  services  in  the 
school  house  of  the  district.  ^ 

It  has  been  suggested  that  the  proposal  to  erect  a  cross  on 
pubSiio  property  with  public  funds  might  contravene  Section  30  of 
Art.  IV  of  the  Constitution.   This  section  reads  as  follows: 

"Neither  the  legislature,  nor  any  county, 
city  and  county,  township,  school  district,  or 
other  miinioipal  corporation,  shall  ever  make  an 
appropriation  or  pay  from  any  public  fund  whatever, 
or  grant  anything  to  or  in  aid  of  any  religious 
sect,  church,  creed,  or  sectarian  purpose,  or  help 
to  support  or  sustain  any  school,  college,  university, 
hospital,  or  other  Institution  controlled  by  any 
religious  creed,  church,  or  sectarian  denomination 
whatever;  nor  shall  any  grant  or  donation  of  personal 
property  or  real  estate  ever  be  made  by  the  state, 
or  any  city,  city  and  county,  town,  or  other  municipal 
corporation,  for  any  religious  creed,  church,  or 
secratarian  purpose,  whatever;  provided,  that  nothing 
in  this  section  shall  prevent  the  legislature  granting 
aid  pursuant  to  section  22  of  this  article." 

The  erection  of  a  cross  is  not  a  grant  of  aid  to  any  religious 
sect.   The  cross  is  merely  a  monument  erected  in  a  public  place,  nor 
is  it  erected  for  any  sectarian  purpose.  As  I  have  already  said  the 
fact  that  persons  may  congregate  about  and  hold  religious  services  is 
beside  the  question.   The  cross  might  be  erected  and  the  religious 
services  prohibited  if  such  a  course  was  deemed  advisable  by  the 
Park  authorities. 

In  construing  the  above  quoted  section  of  the  Constitution 
the  District  Court  of  Appeal  of  this  State  in  FROHLINGER  vs. RICHARDSON 
6S  Cal.App.  209,  held  that  the  state  could  not  make  an  appropriation 
for  the  restoration  of  the  San  Diego  Mission,  basing  its  ruling  upon 
the  ground  that  the  San  Diego  Mission  was  owned  by  a  private  religious 
organization,  and  therefore  the  contribution  would  be  a  grant  in  aid 
of  a  religious  sect. 

The  decision  has  no  bearing  upon  the  instant  Inquiry,  for  while 
the  monument  may  take  the  form  of  a  religious  emblem  its  erection  is 
in  itself  not  a  contribution  to  any  religious  sect. 

In  the  case  of 

EVANS  vs.  SELMA  UNION  HIGH  SCHOOL,  193  Cal.54, 

the  Supreme  Court  of  this  State  in  dealing  with  the  question  of  the 
purchase  of  bibles  for  the  use  of  the  public  schools  said: 
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"The  mere  act  of  purohasing  a  book  (the  bible) 
to  be  added  to  the  school  library  does  not  carry 
with  it  any  implication  of  the  adoption  of  the  theory 
or  dogma  contained  therein,  or  any  approval  of  the 
book  itself,  except  as  a  woric  of  literature  fit  to  be 
included  in  the  reference  library"* 

So  here  the  erection  of  a  monument  in  the  form  of  a  cross  is 
merely  an  approval  of  that  foim  of  monument. 

You  are  therefore  advised  that  the  budget  appropriation  in 
q\ie8tlon  is  in  no  way  illegal  and  may  in  your  discretion  be  included 
in  your  budget  estimate. 

Your  attention  is  however,  directed  to  Section  46  of  the 
Charter  which  makes  the  approval  by  the  Art  Commission,  both  as  to 
form  of  the  monument,  and  the  location  thereof,  a  prerequisite  to 
the  erection  or  location  of  any  monument  in  any  public  place  in  the 
City  (except  in  any  museum  or  art  gallery).  Therefore,  unless  the 
contemplated  form  of  the  monument  as  well  as  the  location  thereof, 
has  received  the  approval  of  the  Art  Commission,  I  would  suggest 
that  this  particular  budget  item  should  take  a  broader  sc6pe,  for 
instance,  "For  a  Monument  on  Mt.  Davidson",  which  would  leave  the 
appropriation  available  for  such  form  of  monument  as  might  be 
approved  by  all  parties  Interested.  However  if  you  desire  to  limit 
the  appropriation  for  any  particular  foim  of  a  monument  you  may  do 
so* 

Respectfully, 


City  Attorney, 


FINANCE  CCMMITTEE 
BOARD  OF  SUPERVISORS. 
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May  26,1933. 


SUBJECT:  Inspvotlons  and  Fe«s  to  ba 
Ghargad  therefor,  under 
Inspeotlon  Fee  Ordinance. 


Dear  Sire: 


\ 


I  am  in  reoeipt  of  your  request  that  I  adylse  you 
as  to  whether  the  oost  of  all  inspections  tiade  pursuant  to 
Charter  provisions  or  ordinances  must  be  provided  for  out  of 
fees  charged  therefor. 

OPINION 

Section  24  of  the  Cliarter  provides  for  the   iseuenoe 
of  licensee  and   permits,   the  uertinent   portion  of  said  section 
reading  as  follows: 

"The  board  of   supervisors  shall  regulate, 
by  ordinance,   the  issuance   and  revocation  of 
licenses  and   permits  for   the  use  of,   obstruction 
of  or  encroachment   on  public  streets  and  places, 
exclusive  of   the  granting  of   franchises     governed 
by  other  provisions  of   this  charter;   and  for  the 
operation  of  businesses  or  privileges  which  affect 
the  health,   fire-prevention,  fire-fighting,   crime, 
policing,  welfare  or  zoning  conditions  of  or   In 
the  city  and  county,   and  for  such   other  natters 
as  the  board  of   sunervinors  may   deem  advisable* 
Such  ordinance  shall  fix  the  fees  or  licenses  to 
be  charged,   which  shall   be   not  less  than  tha  cost 
to  the  city  and  county  of  regulation  and  inspection; 
and   shall   specify  which  departaent  shall  make   the 
necessary  investigations  and   inspections  and  issue 
or  deny  and  nay  revoke  the   permits  and  licenses 
therefor," 

The  question   to   be  determined  therefore  is: 
must  all  inspections  be  self  sustaining,   or  is   it  only  such 
inspections  as  pertain  to   premises  and  and   calling  which 
are   subject   to     regulations  under   Section  24  of  the   Charter? 

I  am  of  the  o   inion  that  it  Is  only  the   inspections 
and  re^^ulations  of  the  latter  callings  on  premises  which  must 
be  self   sustaining.      The   Charter  section  deals  with   the  issuance 
of  licenses  or  permits  for   the   con  met  of   business  or  the 
maintenance  of  premises  iriiich  are   subject   to   regulation  under 
the  police  power  of  the   Board   of   Supervisors.     As  above  noted 
the  section  directs   that  the   Board   of   Supervisors  "shall   re^^ulate 
by  ordinance   the   issuance  and  revocation  of  licenses  etc"  - 
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Also  that  -   '♦Suoh  ordinance   shall  fix  the  fee*  or  licenses   to  be 
charged  etc**.      It  would  therefore  appear   that  it   is  only  suoh 
inspections  or  regulations  as  are  provided  for  by  ordinance  that 
must  be   self  supporting.      In  other  words,    the  libole  section  forras 
a  com  rehensive  plan  which  authorizes   the  regulation  of  certain 
oallings  or  occupations  which  ordinarily  coiae  under  the  police 
power  of  the  board.     7ru»  the  section  giyes  to   the  board  power 
to  regulate  by  ordinance   such  otd-ier  Jiat ters  as  it  deems  advisable, 
tout  before  the   board   could   provide  for   a  fee  to   be   charged  for 
the   inspection  or  regulation  of  any  of  these  so   called  other 
matters,    it  would  have  to  provide  by  ordinaiKse  for  the  particular 
character  of  business  or  premises  ^ioh  are   to   be  regulated  or 
inspected,   and  the   character  of  the  inspections  or  regulations 
which  would  be   applicable   to   them. 

Tou  have  directed  my  attention  to     Ordinance  No*3«041, 
approved  July  12,1932,   whicdi    is  commonly  known  as  the   "Inspection 
Fee  Ordinance",   calling  sx>eciQl  attention  to   section  ?   thereof. 
It   would   appear   to  me   that  this  particular  section  not  only 
provides  for  a   cliocge  for  inspection  for  prw&ises  which  of   them- 
selves are  not  ordinarily  subject   to   regulation  or  inspoction, 
under  the  police  power,  4iut  that   there   is   no  ordinance  providing 
for  the     regulation  or  inspection  of  the  places  or  premises    "  ' 
mentioned. 

I  am  of  the  opinion  that  before  you  can  provide  for  the 
payment  of  an  inspection  fee,   your  ordinance  must   require  the 
inspection,  and  the  nere  fact   that  the  inspection  or  regulation 
■•y  be  provided  for  by  charter  or  by  general   law,  does  not  warrant 
•  oharge  therefor     unless  such  chang*  is   provided  for  either  by 
the  charter  or  by  the  gwiereLL   law. 

I  therefore  suggest  that  Section  3  of  tho  ordinance  be 
amended  so  as   to  provide   just  what  premises  be   inspected  or 
oallings  regulated. 

Bespectfully, 
.     .,  ...  City  Attorney. 

To- 

TH3  CHARTSJ^    TIETISION   COMMITTEE. 
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June  1,192 5. 


SUBJSCT:      ^lefund  to  A.pplio(mt  of  Filing 
Jea  Paid  for  BeTerage  Pealer 
?ormit  may  be  Legally  ?.',8<le  where 
rio  InTestigatlon  or  Issuance  of 
Permit  had. 


Gentlemen: 

Under  date  of  Htkj  15,192S,   you  addressed  me  a  petition 
filed  by  pne  Leo  Carivardine,   for  the  refund  of  Five  T)ollfir« 
paid   to   ths  Tex  Collector  under  "ttio   terms  of   .'ection  4, Ordinance 
No.3.04123,    together  wi'tti    the  receipt   issued  by   th@   said  officer 
for   the  paytaent  of  the  above-mentioned  sun, 

Tour  ooiamuniootion  states  that   the  netitionor  alleges  his 
determination   to  abandon  thci  handling  of  beer  and   that  he  has  not, 
and  does  not  intend   to  file  an  application  for  a  license  to  engage 
in  suoh  purruit. 

In  view  of  tho   foregoing,   you     desire   to  be  advised  as  to 
the  legality  of  allowing  the  petition  for  refund  to   said  olaitoant. 

0?IHIO» 

Section  4  alluded   to   hereinabove,   provides  a  procedure  for 
the  filing  of  nn  application  to  engage   in  business  as  a  beverage 
dealer,   wherein  is  to   be  set  out  various  data  as  to  place  whei^e 
the  buBinese   is  to   be   conducted;    the  name  and   address  of  the 
applicant,   and   the  nature  of   the  bui^iness  to   be  conducted.      The 
Board    of   Beverage  Conealssioners   is  to  then  institute  an  investiga- 
tion as  to   thd  (Qoral   character   of  applicant;    the  oonfonaanoe  of 
the  plaoe   of   business  to  ordinances  and  regulations  from  a   fire, 
health  and    public   safety  standpoint,   laid  other  raatters,   wiiioh  if 
■atisfaotory  to  the   said   body  will   result   in  a  permit   bein.-    issued 
to   the  appliobint. 

It  is  to   be  noted  from  th^   foregoing  provisions  th&t   tha 
filing  fee  of   rive    ^ollars  paid  by  the  8pplic?.nt  is  to  defray 
the  expenses  incurred   in  investigation  of  the   business  and   the 
issuanee  of   th-;     ermit.      In  other  words,   it  is  o   regulatory 
dharga  and  not  a  bu"inear>  tee. 

If  the   atateraent  of   /petitioner  concerning   the  fact  of  hla 
not  filing  an  application   is   time,    then  no  sxrtense  has  been 
incurred  by  the    iJoard   in  investigation  ami   issuamce  of  permit,   which 
would  result  in   the  allowance  of  his  claisl  for  refund,     of  course, 
if  an     application  were  filed  end    invHsti^'ation     ade  then  the 
petition  should   be  denied,   because  of  the   fact  that   the  particular 
purDoaa  for   which  the    aim  was   collected  has  been  performed. 
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Under  date  of  April  5,19S8,    in  an   opinion  delivered   to 
your  body,    I  very  fully  set  out   the   principles  underlying  laatters 
of  this  kind,   and  for  a  more  cjomprehensive  discussion  of  the  same 
reference  is  hereby  made   thereto. 

In  consonnance  with  the  views  expressed  herein,   I  must 
advis*  that  the  ref\ind  is  legal . 


Respectfully, 


City  Attorney, 


FINANCJi;  COMTvilTTEE 
BOARD  OF   SUPERVISORS. 
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J1U»  £,    1933. 


SOBJaCT:     Inspaotlon  aiid  LlMiHMI  Feaa  oa  Fsderel 
ma&  ^tat«  Buildings* 

Gentleman: 

Tfeie  office  is   In  reoeijit  of  your  request  for    an  opinion, 
«s  foXlovet 

Baa  the  Cilgr  and  Ooimty  of  r^an  Franelaco  tha  ri':ht 
to  sake  a  charge  for  the  inapeotion  of  electrical  ai^ 
other  inatallations  in  Federal  and  ^<tate  \>uil<iin^a  trithin 
the  wlty   aod  County  of  i»an  Francisco^ 


Tim  mtXm  sppMrs  to  W  tb&t  no  lioeaM  or  lamMHaB  feea 
■ay  be  charged  aeainst  t^  ^tate  of  California  onleaa  t&e  state  ia 
apeeifieally  charged  in  the  crdinenoea  oorerlng  such  feea.       Tha 
atate  is  not  specifically  charged  in  any  local  ordluanoe. 

hMxm  ▼.  oKsim, 

ISe  Cal,   734; 
C(3iTHA  COsTA   CO.   T.  PCaTLAJfU  eSMi3.'T  CO., 

71  Cal.App,  .43; 

BATHASER  v.  .'/..CIFIC       .IC, 
167  Cal.  3Q«i. 

The  law  aaeffia  to  be  that  ehargea  eaxnot  be  made  aitalnat 
the  United  ;^tatea  ^OTeroaeiit  or  any  contractor  dealing  with   ths 
goYernBefit  for  Inapeetion  cr  other  lieenae  feea  on  Federal  buildings* 

PBOPLS  ▼•   TSXAt   OIL  CO., 

85  Colo.    2B95    275   fsc.   8«6l 

XKt  BRIBISVICK  ▼.   i 

S76  U.c..  547J  7a  L.ad.  693; 

LOimSZB  T.  :  OCDT, 

1£  ;^.%.   (£A)   •ev  (Texas). 

In  the  latter  ease  the  couzi  said: 

•*The  cases  cited,   in  tur  opinion,   settle  the  ci£tt.-r 
»t  ^psraetlcaX  effect'   as  inoreaslag  the  cost  to  the   United 
States  of  eaescution  of  its  poasr  and  duty  (section  6,   cl. 
7,  art  1)   to  eatebllsh  and  operate  post  offices,   etc., 
and  that,   too,   in  a  %&y  snfficlently  direct  Ui^  to   be  an 
interference  with   the  free  executic^^n  of   that  power. * 

It  is  therefore  ny  opinion  thct  no  depart£«nt  of  the  City 
County  of  onn  Francisco  has  ti.e  ri:;ht  to  »ako  a  charge  for  the 
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inspection 
^f  •l«ctrlcal  or  other   Installa  tijr  a  in  I'ederel  or   .tate  buildliigs 
iMl^g  co:.?-traet«4  within  tin   uity   aud  Count/  of  ien  Frar.cl  nco. 


I>«MViHoat  of  ^leotriclty. 
Bo«ed  of  «^blle  Works. 


nol^oecranl 
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3,  19;^ 


mt  Moxnain  Pwmm  Hani. 


air: 

Tgftt  hiLY*  iaiora«4  mi  tbat  a  proteat  has  l>e«ft 
fil^  mitt,  you  a^aias^  til*  paywoit  of  aalarlaa  dua  •»-' 
j^^a^^iwi  of  tba  City  iftuMa  duties  ara  ooafinad  to  ttoa 
a^rati»i  of  the  iieoaaain  I'ower  Pl«nt  &a  t)ia  Hatab  Hat^7 
aro^aet.    iToii  hanra  aalMA  av  a^^ialoa  aa  to  alftrttmr  ymi  ara 
juatified  in  paying  tha  aalarlaa  of  tha  wtn  anaMpft  aa 
atere  daseribad« 

TSnUHT  tba  Chartar  of  ti^e  City  and  Oom^  eC 
jmi  fraaeiaeo  of  Jaaaasry  8,  19(X),  It  woa  ]^ranrld«d  im4fa^ 
aafttlon  S*  ^tiola  XVZ,  that  kU  paraaiui  appoiatad  to 
k  offica»  p<»ition  or  a^;}I(^raeat  ^JiaHmr  tha  City  «b34  County 

flnat*  aoQBg  otkar  ooa4iti«xuN  aatuaUy  r«ai4a  ia  tha 
(»ty  aaft  (knaty  miA  auat  bava  ao  awwiaod  for  oao  yaap 
a«Kt  praoadln^  th^tr  appolati^ant*    An  •xoa.tioa  to  tha 
foxaeelas  i«  ooataiaad  in  tba  aaotion  <£Ltad,  miA  it  ia 
aa  roIlQva: 

rt   *   .    *   ,  :  -oir.toea  v?hose  dutloa  are 
iierforiaod  oufceido  tka  wity  and  Coucty 
imall  not  ba  aubjaot  to  tha  rociuiraaaata 
of  t&is  aaoUoB.  *  *  ♦  « 

The  nwr  (»isrtar>  affeatiTa  Jttuary  0,  1SR«5,  aadar 
aaoticai  f  th«?aof,  j^porrldaa: 

»  *  *  *jkXX  antploya^^a  of  tiia  eity  sxid 
ooaaty  ^lall  b«  oitlaasia  ^txiA  ahaJJL  henra 
^a«B  rMidanta  tharoof »  for  at  laaat 
osia  jmx  orior  to  a^tjolstsMat,  unlaaa 
et3i«r«iaa  apaalf  laaliy  proridoA  ia  thia 
^}art«r,   *  ^  *i  proTidad  thai  aprciolntaaa 
ahoaa  ftutiea  are  r>arforaa4  autaida  the 
city  sad  aeaaty  ahall  aat  ba  aubjeat  to 
ra«lA«tw«  jroqairananta  of  thia  aaatiam; 
*  »  *« 

^  aad  thoroefter  eo^a  on  to  enopt  from  rcaldanaa  pesitioaa 

ragiviiriag  e:&4»rt  or  tec'Jiioal  traioias* 


9J 


Off*  9*^ 


tv  .r  vf.  -  r         fi    t^frt-f^  -^rr  s>iff 


8«  1902.  isaetioii  7  of  tii«  pnnmt 
^crt«r  warn  MMs&od,  in  v&iioh  th«  IcMeusflS  tttet 
«Btlagr«««  tiboct  tetlwi  ar«  p«rforeieA  outside  the  City 
OMttoA,   Hut  «iM9t»  fniB  rosiaoetiftl  <!«a].ifi«atioii« 
j^ooitioQfl  roQttiri&{$  mmmrt  or  tamrnkmH  truinlng  and  thoso 
«Sio  aro  8vi^  feriar  frcsn  ill  health  or  nijaTaTa  of   tiieir  fttoiily 

lwv»  ilX  h^I^  and  fiu^&otlsoA  to  r««iA»  •Ijowtiw  than 

FMMiMo  %y  Ite  PirMtor  of  Heeltb* 

Zn  tho  WMMiIrMWt  lA«t  rmtmn^a  to,  tho 
ifl  <ftil— iWoA  to  ^m  dtf taod  •« 


**OBO  mo  a«««ftll7  liims  vithla  th«  city 
axA  (kmnty  and  aalatalas  «n  a^odo  therein, 
eliera  eueh  voaidcnt  «ith  liie  fissily.  If 


9UTt  eust<tta9Fil]r  i^>«rte  the  Bl^t, 
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»  •  « 


ffee  mplepiee  in  qtteetioB  reside  en  pr<3ip«ttj  evnsd 
by  tlie  City  ^  deu^  ebiel^  is  eituete  in  teeltane  Coimty; 
thegr  hove  dediMted  frev  tlwlr  |)e|r  aoelji  fieniiaiMA  IdseB  by  the 
dnr;  tliey  piqr  ^^  Oity  for  queirlere  eee^pieft  by  then  asiA 
—We  or  thmir  f^aUes,  if  their  faiaiUes  ere  irith  ^a. 
flw  reeorde  of  tr^e  City  dieeXose  that  thi^  heire  eofrtributed 
to  tbe  fund  •t&eesrlBeA  by  eity  enipl^eee  Tar  13ae  relief  of 
ittNH^XegpMBt  e»a  bere  eo  e«ataribtt%ed  ea  thm  9tsmm  bai^Ui  ee 
•tMr  Wflnjeiiii  ef  the  Otty;  tliey  mmim  eontrliiutieBe  to  Hie 
Cil^  RettresMott  VoiHl  esA  esre  entitled  to  pensions  «b«i  «Ul  as 
if  tlMy  haira  seieeft  tte  City  within  the  sije  Uaitetiosi  for  the 
reqiiieite  length  of  ttise« 

13ie  aest  iiapertftixt  fe^  to  hear  in  sAbA  ehi^  hes 
been  lareettsteA  to  ■•  »e»eermi^  «M  duties  of  these  enplsyees, 

is  thet  their  dutios  are  suat.  that  in  the  eveet  of  en  eeMreeney 
tlMT  aire  eubjeet  te  sell  to  psrfieni  tlMlr  ftities  at  any  tis 
Aer  er  Ki«^t«  ehetliw  thm^  be  eeeiinBea  to  regolar  duty  «ac  not, 
eaA  Buet  be  ready  to  respeai  to  en  essigBBant  of  deities  at 
ell  tJUaM. 

It  is  to  be  home  in  mind  else  ^at  the  ^eoasin 
9e«Hr  Plftst  is  situated  apiiroslsmtely  100  otles  frcn  ;ies 
DrfffiSdlaee* 

In  the  Muse  of 

100  Oal.  £59, 

i^erein  tJte  oxMMition  of  l^e  rl^t  of  &  p»mem  registered  on 
an  eUf  ihle  eivil  sviries  list  s&s  in  seBtsevernr  by  se&ees 
of  being  grunted  a  veteran*  a  pref «•<»••,  It  see  nsM  tht* 
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fiOk  the  list  prior  to  the  ai^mal  api>olntnent. 

The  Cmirt  l««mMi  una&oitlcd  as  to  just  irbat  im 
^ppointraont  to  a  clTil  sorrice  poeitldft  aaotrnfes  to,   Isut  states: 

"tliBire  a»y  b«  s  Tsetsd  right  lii  »n  off  loo, 
onoo  the  ap;>aintf3eiit  i&  reoelTsd  ♦  »  *,« 

HfeMPwrsr,  for  t^e  purimsm  <3f  this  opinion  It  is  not  deeved 
neoesm^ry  to  fl«ter«dlne  iiheti^er  an  apj»olnt->«nt  to  a  civil 
iwnrloe  posltlan  is  a  Tested  rl^it  or  not^  bat  It  is  oalled 
%o  ^^oor  ftttentioR  mm  a  possible  qtuesttcnt  ^tot  maj  bo  nalsed  as 
to  the  starts  of  tho«swxplayees  who  legally  att?»lnsd  their 
feel ti SOS  enai  '^aroii^MRit  the  years  t^erf^nnBed  serrleee  for  the 

Many  ent^leyees,  t  «»  intar&iA,  h«re  served  for  years 
prior  to  the  t**>ctne  effeet  of  «*e  ©larter  of  Jcsmisry  8i  192^2. 

^sre  is  BO  deeisloB  of  our  Courts  of  reeozd  or 
eleeiitejee  that  have  had  oe<msloii  tn  pese  upon  a  set  of  faots 
as  presented  by  yo»ir  qv^rf  Bor  hwte  X  been  able  to  find  any 
eases  Ibat  by  anali^y  oould  pve^perly  be  applied  to  t^^e  instant 
set  of  faets. 

Frea  t^e  v<Nry  faot  thet  tiMi  mt^hB^tm  tmder  considera- 
tloa  here  dutii»  to  perform  a  isrs>»t  dlstsa««  fron  kisn  rriineisoo, 
tlMQ^  obTlcntaly  eould  not  live  in  3aa  Franoiseoy   espeeialXy  so 
lAton  they  ars  subjeet  to  oall  at  any  hoisr  to  porfortt  their 
duties*     To  insist  that  eta|!>lo3?ee«  enfea^sd  at  ikoooasia  shwild  be 
r«uild«sit8  of  aan  rrancisoe  of  eeurse  vould  be  an  lybeurdlty,  tmA 
laM  Is*  nev«r  ooontenaneee  mof  eaeaota  tbe  perfenwnce  of  an 
idmo^ity*     It  seeBMi  to  me  t^Mtt  it  eo%ild  not  have  been  the  ln<> 
teDtio«  of  those  1^10  drafted  t^  Meendet^it  to  ^eetion  7  of  the 
INNMMait  (Starter  to  exaet.a  residenee  in  v>4ui  Francisco  of  qsm 

2>rior  to  appointment,  of  smyoae  liie  isay  be  «^>Xoyed  at  the 
i'ow&e  f'litnt,  for  tJie  obriotw  reedoai  that  it  «ould  be 
isposaible  for  isaay  of  the  ee^loyeee  iri^o  resided  is  TuoluaM 
Ocmnty  for  yearn  :^or  to  the  taltln^^  effeet  of  the  Ch^ter  it£s«ad-> 
■ent  to  have  lived  in  a&n  Frunelsee*  and  the  law  does,  lllcesleef 
not  '  "«  the  i^jK^E^lble  to  be  |)erfQmed. 

As  a  further  indieatioa  of  l^te  intention  of  the  fraiaere 
of  t^  aaendsMit  to  iootion  7  of  the  ak«*tert  yowr  ai  twtion  la 
di rested  to  'Jeetion  14£  of  l^e  Hmr  Chaf^teor  ^ioh.  am^m  other 
things    rovidee: 

•*fhe  oivil  servloe  rl#ite,  ao^iulred  by 
persons  under  the  provisions  of  the  charter 
s^tperseded  by  this  ^larter,  shall  eentlmte 
unflwr  this  Gh&rtmrm** 

This  seetion  wis  amended  at  the  eaae  eleetlon  of  ^veraber  8, 
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ItKSS,  tfT«9ti-v«  OB  t  e  san*  d«ite  tt&t  %te  mamu^sutiX  to 
a««ti«m  7  «tt«  •ff««ti«t  and  in  tbla  wwafdiMHiit  aimilor 
Xttneuage  to  13iat  last  quet«i4  is  r«-«aa«t«d. 

Xt  is  thttrcfor*  agr  opl&laa  that  all  a^^ployees 
«i9i«ad  lA  «arlE  at  th«  lio««a»ln  <  OMtr  Plant  aod  iho  anjc^ 
th«  prlTllesM  af  alYll  aarrloa  ratine  «nA  irito  vara  ao  asgacaA 
Blth  aueh  ratiAf  prior  to  tha  Xatk  day  of  Jamaary  1935»  iihl^li 
waa  t^  dat«  as  wl^loh  tha  asMNEiftsaaat  to  aaatloa  7  of  «ia  proaent 
QMUPtar  took  tf fact,  aaad  »ot  hanra  baan  raal4«Bt«  of  3an 
ynnalaao  ima  yaov  prior  ta  tli*i3r  appoi&teaflBit»  aad  yau  ara 
Juatified  1»  pKfXtm  tiiolr  vacaa  ar  wtlarlaa.       It  la  ay 
«»i elusion,  tioaavw,  that  froai  aid  ajftar  tiia  istli  day  ot 
J«tttazy  id39,  a  paraoK  to  ba  «U4iiU.a  to  fill  a  poaltloa 
at  tba  tfoaoasia  Poaar  Plant  ao(tlt3  te  recuirad  to  tinom  tftiat 
!ta  v&s  a  rasidant  of  a«ai  fraaeiaao  for  at  least  osta  yaar 
jerior  to  hia  a?3aint»aat« 

Yoicra  teruly. 
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June  6,I093. 
smmCTi  Bours  and  Days  of  Labor. 

.    ^  ^    -.^    ^% ^A       ^-.  ^k.  ^  .        M. 
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«>ork 
Dear  ^Ir;  4^  z^kU'a  •aott. 

This  ofrio«  lo  in  raeelpt  of  yrnr  r^c^ueat  for  an 
opinio-   at  follow* t  ■■-"■    .  iMbt 

In  t1»w  of  the  rroTlaions  of 
Ordlnaa^  Iio«9,09Sl   ia  it  peraisslble 
far  a  aontraetor  to  work  hi a  aaployees 
0«  public  nolle  on  a  baels  of  aeven  and 
one-half  houra  per  taj  awl>aA%  to  axaaed 
tblrty  houra  per  waak? 

9eotlon  1  of  Ordiaaaoe  i4o.9«09Sl  reads  as  follows: 

"That   every  oontraot  for  any  public  work 
or  ij^proTOBaBt  to  be  perfor«*d  within  th« 
State  of  California,  at  the  ezp«iaa  of  thla 
City  and  County  or  paid  for  out  of  aoneys 
deposited  in  Its  treasury,  idiether  sueh 
work  be  c'.one  directly  under  contrast  awarded, 
or  Indirectly  by  or  under  auboontroot,   sub- 
partnership,  day  labor,  station  work  or  pleoe 
work  or  any  other  arrangaaent  whataoerer. 
Bust  prorida,   in  addition  to  other  provi!>;iona 
required  by  law,   thnt  no  person  nerfozving 
labor  therexinder  In  the  execution  of  sueh 
contract,    auboontraot,    Bubpartnership,   day 
labor,   stat^ion  work,   pieae  work  or  any  other 
arrangenent  shall   oerfoxm  labor  for  a  longer 
period  than  thirty  hours  per  week,   or  fire 
days  of  six  hours  each  froa  Monday  to  '^riday 
inolusire;  and  that  the  wage  or  coapenaation 
to  be   paid  to  aaii   laborers,   mechanics  or 
artisans  shall  be  on   the  basis  of  the  hl^est 
general   praTailing  rate  of  wages  heretofore 
or  hereafter  fixed  by  this   r'Oftz*d  and   shall  be 
detemlned  on  tho  basis  that  tbo  actual  nunber 
of  hours  worked  bears  to  the  basie  rate  estab« 
lished  for  an  ei{^t-hour  day*** 

niara  is  soaa  aabisuity     in  this  section.   It  is 
difficult   to  ascertain  just  what  was  neanjt  by  the  saperrisors 
wiMa  they  lisiited  public  smnloyment  to   thi^^y  hours  per  waak 
•r  fire  days  of  six  hours  eseli«     Howerer,   a  reading  of  the 


OM  lift  fa^tff)*!  niiox  to  fq  t»o*t  at  mi  *: 

lavoXic^  ••     olixlqo 

vm<^  *  fli 

mid  19'  ':    l%9'  •»nMilMO 

ft*<»OXO    O^  #«a   »«»    YS»    Ttq    ••ZtfCMl    llr4f«>«ac 

Mil 

aiAiioa  t*  #»•  9ol  ftlc  !fl  Ttl9 

•€!»  .tMttiicetfn  i»ftf!»  if  ••clival  I* 

•»«j             /toir   ttQtfmim    .  iad   «f JtAiTMi^i*^ 

«ivv9«ii«iir  toMMgofl"  ^-~   ^a«  .,,)  ^«iov 

•molf.trcnq  tilto  ot  amtil  •^btTrr.^-.  Smtrn 

tiJBiHRolisq.  no9xmq  oa  j^Actl  |V                        'P«n 

ilttpa  lo  fioltiro«c«  9  At  ttl  t»iuium'            06  ml 

TO  domm  ,rt#t«tfnl  !>!««  e^  bt»r  ad  o9 

#••  to  BlmnJ  ndi   nc  wj  ilsrfa  nammtiiM 

•^  ««B«*  '^  t  malXl«r«T  »cmis 

t%6auim  .  sAf   ^mAT  mtnmA  tuiS  an  t>«xiisn»l»ft 

«4«#»«  ejiirx  0l«W  •rft  o#  •:M«it  kmd%cm  ni«od  lo 

ai  ii  fniss   ex     \j^xii^XsuB«  siKOB   ex    9imtff 

]{••*  1  f  tmtn 

mdt    ic  s^xccj  .    a    «isjTe;  .'io:3b   trujcu   xxs    la   114x30    vTH  %9 


•ntirt  ordinance  leads   to   tho   conolu»lon  that  it  i»s 
Intended  that  eaployees  on  publle  Improveaent  work 
should  work  flTe  days  per  week  of  six  hours  ea^. 

It  is   therefore  my  opinion  that  a  contractor 
on  public  work  is  not    Justified   in  proriUng  enploym«mt 
on   the   basis  of  seven  and  one-half  hours  per  day  and 
four  days  per  week* 


F%aspectf\aiy, 

City  Attorney. 


TOH  OF  PUBLIC    WTIKS. 


•!•«« 
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June  8,   19i53 


;r         ;ti     Teacatlon  of  ilcmey  Depooltefi  by 
Contra  Coatix  County  illegal. 

IXwar  3lr: 

Re«oipt  Is  &cknovl«&goS  of  your  Incpiry  as  to 
vhethor  you  prooeoded  l&:aHy  in  as.  osolng  certain  la onay 
d4^^oslt4id  by  the  County  of  Ccmtrfi  Costa  and  bold  by  taie 
City  and  County  'rroasui-iw  In  confonaity  with  a  dooroe  of 
ttw  Suparior  Coiirt  of  :>an  X^r,  Jiclsco  County  rendered  in  an 
•ralnent  doiaaln  procoodinr  relating  to  itmd  sltiiat^  in 
Contra  Costa  County* 

OPII4I0IC 

The  County  of  Gontra  Costa  instituted  an  eminent 
%amki&  proceeding  in  the  ^xperlor  Ccmrt  of  Contra  Costa 
Ootmty  for  the  purpose  of  uo  quiring  a  right  of  smy  for  hi  eh  way 
purposes  under  and  over  certain  Icmds* 

^  stipulation  the  oai^e  vsm  reisoTed  frcro  the  juris - 
diction  of  the  Contra  Costa  ;5uperlor  Court  to   thet  of  the 
^iea  i^'raneisoo  Superior  Court  and  tried  in  the  latter  tribunal, 
re«Jiltins  in  a  daeree  of  eondeon^tion  for  the  lands  aou/;^it  to 
be  ebtained  end  fixlnrr  the  value  of  the  ssaie,  ifhloh  value  included 
all  eereranoe  and  other  dasmi^es* 

In  the  proceeding  there  were  certain  lien  holders, 
iKteh  ae  oimare  of  atortf^a^s  and  dec^s  of  txnist,  and  it  beeane 
WMessary  for   tbe  Court  to  proportion  ttie  jud0^ent  eiaong  the 
Tarioas  interasted  ^parties*       Certain  of  the  dofendants  filed 
a  aotioe  of  appeal,  froen  the  Jud^gaaent. 

P«nding  the  ap;>ortion2aent  of  the  funds  the  Cotinty  of 
(kmtani  Cea^*  deposited  with  the  County  free^surer  of  Jfm  Iranei^o 
thm  OMMBtt  «r  the  jud^gtsat,  i^ich  atoney  ims  in  possession  of  the 
los^l  Treasurer  on  the   first  ^nday  in  March*     You  then  a^ise^sed 
this  ii^ney  at  the  full  Cour.ty  rate  following  an  opinion  Z  here* 
tbfore  rendered  you  on  i^iarch  23 »  1939,  vhereln  bail  ooneys  end 
soGoys  of  our  looal  Public  .idainistrator  were  hold  to  be  taxable. 
It  is  lay  opinion  tliat  there  is  a  distinction  to  be  draun  between 
the  opinion  rendered  by  ae  on  Mareh  2S,   1926,   wuioh  was  based 
on  the  authority  of 

JMESiJOLO  V.   cm  OF  LOS  /i.  „.-       , 
X?6  Oal.  397 

and  the  facts  prasented  in  the  instant  case,   in  this,   that  the 
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wan 
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«ua1wMliA  l»gis  aAd  In  tlw  oaMi  of  ball  acBMar  «6»  th^  property 
of  tb»  person  a«poc>ltlA«  tiMi  mom.  aAft  i»  m  ««e«  of  ttio 
^nxblic    %dril&istrat;)r'6  foate  «M  m  i^9pmttj  of  tho  h^l^ 
of  Xim  it^poetiv*  •at«to«« 

Ib  tOiO  inatont  ease  tho  mantff  d^pomi^id  w  s  ths 
property  of  a  polXtiMl  mi»aivialaii  of  Hwi  3t«t«,  aaatlj^tii* 
^mnty  of  Ooetra  Ceste,  asA  tte  poraons  for  atian  tlm  Msoay 
aas  S«ai^«4  ba4  no  oontipol  ovar  the  fttma  cm  the  f  irs^t  uoaday 
to  ti«ril^  as  aa  ajpanl  fxoi  tte  iaagaa  la  aenteneisti^a  aaa 
ptwttwg  9mA  tha  aattar  of  adportlOBiii^  tha  «aaiBi!t  pvorl^ad  for 
tm4ar  tha  4a«raa  ana  not  datonoinad. 

Tttm  tte  foi^i^ping  it  ia  obrioua  tbat  the  pttrae«« 
antltlaA  to  X^m  maotff  hod  no  way  of  dhtalaiag  fl^  aoM  imtil 
ttta  ttuM  baA  finaUy  b( 


Apart  froa  tlia  dlatinoti<m  attova  draaa,  it  is  agr 
aplAloft  tbat  it  aaa  aanror  to  v.atra  aaaaaaaa  ^ia  moMj  toa^uiaa 
af  ita  herisg  ba««  tha  property  aM  Wlflaglftg  to  a  aounty  M 
Calif  oxsla. 

V&M»  ^aatioo  I,  i^rtiela  XIIX  of  t&a  OeaaiitutioK 
tim  rl^t  to  tax  proporty,  a^i  wcmmy  ie  dealarad  under  tha 
MMiioii  to  be  property,  OMiat  ^  a  aewH(y  a^  liaviag  its  situs 
•i^siia  tM  Ccfua^  bouaiaylea  ia  Iisi%ai  %m  'lania  «Rd  ii^^ovO' 


t&  ■■■"■** 


• 


This  ofYlea  at  oraaast  is  icagai  ia  Ilti«RtieB 
Yith  the  County  of  Aiaaada  in  an  eoileafwr  to  imm^mx  ai^wroxi- 
aately  ^90,000    ^aid  to  %m  Owtal^  ot  AlaioBda  under  nrotest 
fer  taaem  mssteaad  acaiast  aai  9lnasel«a»  'Tor  the  rig^it  f 
diip«r%  aater  froi  AlaiaeAa  Creek'   asA  ve  teva  cont@:r*«^  i. 
tiie  rii^t  to  divert  aBt«r  is  neither  laete  nor  iai>ror«BM»ta 
^anoA*  and  thus  is  not  taatabla* 


?o  ^ttintain  that  the  Ootmty  of  iSan  Freaaisea  «eu3d 
hew*  «^  rS«li%  t4i  ij«oee  taxes  asKinM  p»  i?erty  ef  aeet^a 
Ceata  Cotta^  «lU«li  pcapartar  «■•  aaitter  in  the  fora  of  XmA 
or  iai£»roT«neeits  theraoA  but  in  the  fMna  oT  aaaay,  aoiild  be  in- 
eoaaiatent  t?ith  oarTiava  «ad  eeftttntiOBs  arsat  before  tlie 
Alsiaeda  a<.unty  Qourts. 


ggiwlnalni  is  tbat  ro«  ««ra  without  ri^t  is 
fnlmt  liia  iapoait  of  Contra  Ooata  ttsdar  tbe  ewditieas  as 
vayresanted  to  ram^  and  it  is  i  MiwwiHt  tbat  tbe  asaaauuent 

Yours  truly, 

Super^sing  Apja^iaetr  crrr  AtSWitsr 

Aaaessor*s  (^fioe.  ^ian  i^ranelaeo 
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Jime  10,   1933. 

i;UBJi!;CT:        collection  by  Board  of    i  duoation  from 

i^etireinent   lund  of  -^onoya  dua  Senef iciaries 
thereof. 


Gentleasn: 


This  office   16   in  receipt  of   your  request   for  an  opinion, 
as  follows: 


''r'lss     oode  was  workinR    in  the   ">epartBieaat  of  Texts 
and  Libraries.       :^h«  was  reoiassif isc:  by  i^r.   Owensby,     re- 
sulting  in  a   char   e  to   her  of  vl256.00.        ^he  has  paid   up 
to    June   1,    193B,    ^503,21,   learlnG  a    balance   of   v754.7ifi. 

"Her  ease   was  reviewed  by  the  Board  in  the  Coioulttoe 
of  t.^9   v-.hole  Meeting,   October  19,   and  confirioad  November  1, 
1932,   reaffirming   the  salary  allowance  of  i^.r.   Owensby  . 

"What  are  the  necessary  «0Tes  to  be  made  to  collect 
from  the  Retireiasnt  -ystom  the  balance  of  .754.79  due  the 
Board  on  the   Lois  htrnj  i^oods  account 'i*^ 

Q'lNIOy 

The   Hetlremant  ays  ten  provided  under  the  provisions  of   the 
San  Francisco    Charter  is    in  tiia   nature  of   an  express  trust  created 
by    the   people  of  ^an  Krancisco  for   the  benefit   of   the   eixtployecs  and 
officers  thereof,     ^ee   sections  158  to  171  inclusive   of  the   .-an 
Francisco    Charter. 

The  Ordinance  concernine   retireiaent  and  pension  oatters  bears 
out  this    theory. 

Reference  may  be  had  to    .action  690,   C.C.P.,   for   further 
oonfirBution. 

Under   these  oiroumatanoes,    and    in  view  of  the   fact  that   Im- 
■edietely  upon   the    death  of  a  aamber  of   the  fund  certain  moneys  vest 
in  the   beneficiary  of  such  Bumber,   designated  by  th.e  member  prior  to 
his  death,    it    is  my  opinion  that   the  Uoard  of    education  has  not   the 
power  to  coll  eot  frora  the  .ietlreioDnt   system  any  looneys  due  a  bene- 
ficiary of  the  fund. 

iiospeotfully  submitted, 


— mY  Ammm 

Board  of  'ducat Ion 
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BldCKf 


Juiie  10,  l^c5» 


SUBJSSTi      In  Re  D«duetio7i  ira    :;alfirl«« 
of  PiTe-day  per  *««)«  iSBploy«««, 
on  fiocount  of  overtime* 


Otter  ^tn 

I  have  your  letter  reeding  e«  folloeai 

-C^iarter  ioaendiaeat  »0.  1  -  salary  Deduction  - 
section  70.1,  i3ub.   8  (h),   afl  voted  by  the  people 
i,pril  11,  lVc3,  provides 

That  ao  iK>re  than  five  end  one-half  (&i)  per 
cent  of  the   f^rose  nonthly  eernincs  of        -  alem 
ewployeee  whoee  eoapea— Uoos  are  li?-^-   --  tne 
ba^;ia  of  a  five-4«y  we^  Aell  ^e  deducted  froe 
tlie  sulariee  or  eeminee  of  tuqr  auoh  ejfployce. 

fhie  departiaoat  haa  three  e^ioyeee  who  ere 
pwraltted  by  resolution  of  the  Board  of  Sttpervlsore 
to  «orK  overtime  aai  receive  overt t:«  pay  for  8e»e. 

Rnolosed  le  schedule  of  their  overt Icse  for 
•levea  aoathe  of  the  oreaent  fleoel  yetr. 

The  overtl?«e  worked  by  the  flret  t«o  in  <i«eatiOB 
Is  neeeeeery  for  the  operation  of  the  ^blic  addreae 
aystojs  In  the    tidltorlua,   for  which  this  departtont 
receives  a  flat  rate  egroed  ut)on  of     5.00  per  «i^* 
for  each  laan.       This  aoaey   Is  collected  b     the     udl- 
toriim  and  placed  ttf  the  credit  af   thia  doartrient, 
and   the  overt  Le  la  paid  out     f  this  fund. 

In  the  ease  of  tne  third  mem  -  pr&otlcaily  all 
of  his  overttee  Is  spent  on  Eialntonence  of  the  police 
raaio  tranamltter. 

The  Corjtroller'a  Office  has  notified  this  depart- 
nont  thftt,  m  view  of  the  fact  that  these  m»  are 
earni  le  thiy  addltlomil  aoney,  It  Is  aeeessaiy   J©  ^a-^* 
then  out  of  the  five  ei^  one-half  per  cent  bracket  and 
Dlaee   then  in  the  twelve  and  one-half  par  cent  bracket. 
1  do  net  believe  that  this  was  tha  Intention  of  ihe 
/^ndaent,   as  you  will  see  from  the  figures,  •-^*  ^^^^ 
amn  receive  for  oliiht  houxfl*  ovortln.o  wor-   le  oniy 
practlcall"  '-'fty   -%r  cent  of  their  soaie  of  wes, 
Shlch   Is        .        a  day  for  the  first  too  ■•»»  ^.  ff  1*^ 
a  day  for  tbo  third  »an.  If  the  twelva  end  ^^^-^ajf   . 
par  cent  Is   taken  out  of  thtlr  .'-toss  earnii^s,   lasiua- 


-2- 


log  tho  enrcrtlme* 

This  we  feel  ia  olrrlou»ly  unfnlr,  aoA  I  fiouXd, 
ther«for©,  r©pu«st  a  ?«rltteB  opinion  hs  to  wltether 
thay  could  not  remain  in  the  five  and  one-ht»lf  per 
cent  bracket  and  have  five  and  oiie<->hHlf  pur  cent 
deducted  troa  their  cpross  eamiaiss,  inoXudin^:  the 
orertine." 

OPIHIOH. 

OrdlauMW    Ko.  901d  (Kew  ::ieries)    :>lcoed  certain  wiq^loyees 
of  the  Vivrious  aaRieip;il  departments  on  a  five-day  wee^,  «nd 
since   the  adoption  of  said  ordinance  such  eoployees  b&ve  been 
workixtf;  and  heve  been  oosipens&tod  on  the  basis  of  five  days  eon- 
stitutine  a  week's  eiapXoyxBent • 

.. action  o  of  the  above  mentioned  ordinaaee  reside  as 
follows: 

"Sight  hours  shall  constitute  the  waxlnnai  aumber 
of  houra  of  labor  Tor  tkoy  working  day.      vhereby  reason 
of  eoae  partiouX&r  eaergenoy  ei'iployeos  in  the  classes 
referred'  to  in  tliis  ordinance  are  required  to  work 
aorc  than  eight  hours  during  any  workint:  day,  or  to 
work  on  isaturdfvys  or  Sundays  or  on  m-id  ^^enerally  re- 
oo£:alx,Gd  holidtJsya,   then  auch  eiaployeea  shsll  be  allowed 
do'^   '      tine  for  the  overtlae  »©  w©r^ed»" 

subdivision  2  (h)  of  section  70.1  of  the  Charter  pro- 
vides: 

'^Thi.t  BO  arare  than  five  end  OQe*half  per  cent 
9f  tk«  gross  monthly  eeraiass  of  per  di«B  enployees 
vikose  smspeasstloiu  ere  flzod  on  the  basis  of  a  five- 
dey  week  shall  be  deducted  fron  the  salaries  or 
•emlnss  of  any  such  ej&ployee.*' 

Tii9  Charter  provision  does  not  limit  the  five  und 
«B»-hftlf  per  cent  d  -     tion  to  those  who  aotualXy  work  only  five 

Coys  in  8  week,  but  s  it  apply  to  those  whose  eotapeni^sition  is 

fixed  on  "the  basis  of  a  five-day  week*.     The  five-day  week  ordi- 
nance expressly  provides  for  the  payaeBt  of  overt iiae  to  those  •»»- 
ployees  who  are  C(»apelled  to  work  neve  than  eight  hour:*  in  Any  ofte 
working  day»  or  who  work  on     tsturdey,  Sunday  or  on  holidays. 
This  being  the  Ci\se,   those  who  coiTi©  xmder  the  provisions  of   the 
ordinrsnee  are  eoiapensated  on  the  basis  of  a  five-day  week  notwith- 
standing the  fact  that  they  raay,  by  reason  of  ovurtlae,   receive 
compons&tion  for  more  Idian  five  days  a  week. 


&  r  •. 
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You  are  therefore  advised  th«t  deduct iuns  sho\:ld  bo 
aaede  fron  the  ccr.peasatlon  of  the  olesa  of  persons  t^ntioried 
in  your  letter,  on  the  basis  of  flTe  end  ono-half  per  cent  of 
their  gross  laontbly  earnings. 

Very  truly  yours. 


City  ^^ttorriey. 


To  - 

The  Chief  of  the  Departa^nt  of  uleotrlcity. 

Copies  to  - 

Controller  and 

CiTil  ::>erTlce  Coiemlaslon^ 
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/>' 


m 


June   19,1933. 


SUBJdCT:   Vh«r«  Appiloant  for  Laundry   -ermit 

Pays  for  Advertising  under  esolutlon 
32229  (New  ileries)  and  it  ia  not  had, 
a  Refund  is  Proper, 


Gentle  3en: 

Recently  you  presented  to   this   office  a  petition  from 
James  M.   Hnnley,   attorney  for  several   Chinese  persons  desiring 
to  operate  laundries   in   this    "Ity,    requesting;  a   refund  of  Ten 
Dollars  each,   because   the   purpose  for   Wtiloh   the  aforesaid  amounts 
were  collected  never   was  consumzaated*     An  opinion  is  desired  as 
to   the   legality  of  allowing   the   petition. 

You  state   that   the  pay^iOits  were  made   to  the   Clerk  of 
the  Board   of  Supervisors  under      the   authority   of   "Resolution  rio. 
32229    (  vew  Series),    rnd    that   th^   seven  explications,    hereinabove 
referred   to,   were  never  advertised,   nor  was  any  action  taken  for 
or  against   the  application  by   the  board  of   Supervisors. 

OPINION 

Resolution  32229    (New  Series)   provides  as  follows: 

♦^Resolved,  That  the  Clerk  of  the 
Board  of  Supervisors  be  and  he  is 
hereby  authorized  and  directed  to 
collect  the  following  rates  for 
advertising  for  publications  n^iade 
in  the  official  newspaper  from  April 
I,19S0,    to  ^prll   1,1931,    to-wit: 

For  resolutions  granting  peruits 
for*   *   *,   laundries,*        *,    the  s«a 
of   ten  dollars   shall  be   M^id    to  cover 
the   costs  of   advertising.-*      ♦   *^   ♦    m 

From  the  foregoing  it  plainly  appears   that   the   sum  of   ten 
dollars   collected  of   applicants   to    conduct  laundries   is   to   be  used 
to  defray   the  expense   of  advertising  in  the  officicl   newspaper  of 
the  granting  of   permits  for  that  purpose.      The  payment  is  for  a 
very  specifio  and  positive   service,    namely,    advertidamtnt,   rhich, 
Tinder   tha    terms  of    the  resolution,    can   be   had  only  after   the  grant 
of   the  peiroits  by   the   Soord  of   Supervisors. 

In  this  matter  not  only  was  there  failure  of  publication, 
but  no  action  had  \^atever   by   the   aforesaid    Board  u-^on  the   applica- 
tion;   the  applications  were  merely  filed  for   action  by  the  granting 
body. 
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The  payi«nt»  being  made  for  a  set  and  deteiralned  purpose 
pertoolc  of  e   quaei-trust  account,   which  unon  a  denial   of  application 
or  absence  of  miblication  should   be  returned  to  the  arplioant.   Such 
being  the  case*  presented  herein,   you  are  advised  to  pay   the  refund 
applied  for. 

T^espeotfully, 


City  Attorney. 
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SUBJECT:  An  Individual  Engaged  in  the  Hardware 
Business  who  does  Repair  T.'ork  on  the 
side  is  liable  for  License  Tax  under 
Ordinance  No. 5132  (New  SerieS). 


Dear  Sir: 


Recently  you  ooramunioated  with  me  requesting r ad vice 
concerning  the  liability  of  certain  individuals  for  license  tax 
and  you  presented  your  problem  thus: 

"I  am  desirous  of  an  opinion  relative  to 
Ordinance  30413  amending  Section  3£  of  Ordinance         » 
5132,  which  recites: 

» Every  person  employing  help  at  any  time 
in  his  contracting  or  building  business 
or  every  firm,  association  or  corporation 
consisting  of  more  than  one  member  engaged 
in  the  occupation  of  and  doing  business  as 
a  contractor,  subcontractor  or  as  a  builder 
or  engaged  in  the  construction  or  repair  of 
any  building,  street,  sidewalk,  sewer, 
engineering  structure  or  any  engineering 
operation  or  advertising  himself  or  them- 
selves as  engaged  in  superintending  building 
construction,  sewer  construction, plumbing 
construction,  street  construction  or  general 
construction,  or  engaged  in  the  business  of 
sign  or  general  painting,  shall  pay  a  license 
fee  of  112.50  per  quarter.' 

Under  this  ordinance  every  person  engaged  in  the 
building  contracting  business  is  presumed  to  be  liable. 

A  person  engaged  in  the  repair  of  any  building, 
street,  etc.,  is  also  liable. 

What  would  your  opinion  be  on  a  man  engaged  in  the 
hardware  business,  and  as  a  side  line  did  Jobbing  or 
repair  work  consisting  of  repairs  on  plumbing, glazing, 
locksmith,  carrentry  work  or  painting  work? 

These  hardware  men,  in  many  instances,  have  one  or 
more  men  employed  who  do  this  work." 

OPINION 

The  Ordinance  quoted  by  you  and  under  the  terms  of  which 
the  liability  must  be  measured  is  very  peculiarly  worded,  ine 
opening  language  deals  with  ''person"  employing  help  at  any  ^l^J 
in  his  contracting  or  building  business,  which  is  then  followed 
by  a  new  classification  of  "every  firm,  association  or  corporation 
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oonslstintg  of  saor*  than  one  member  engaged  i^  *  '*'   *   in  the 
oonstruotion  or  repair  of   any  building,    street, etc.,    shall 
pay  a  license  fee  of   112.50  per  quarter* 

It  is  aoparent   that  ths  only  provision  above  set  out 
which  refers   to  a  liability  for  taxes  because  of  repair  of 
any  building  is  that  done  by  a   "fina,  •ssooiation  or  corporation 
consisting  of  more  than  one  raanber  engaged    '        *   in  the   con- 
struction or  repair  of  any  building,  "'. 

Because  of    the  very  limiting   expression  used  in  the  quoted 
excerpt  from  tho  Ordinance,    the   specific  problem  submitted  by 
you  would  not  be  subject  to  its  provisions  as  stated  in  sub- 
division  (a)  of  said  Section  32. 

The  terms  of  subdivision  (b)  of  32  cover  the  factual   situatidB 
related  by  yoa,   as  '*a  man  engaged  in  the  hardware  business  and 
who»as  a  side  line,    does  Jobbing  or  repnir  work  consisting  of 
repairs  on  plumbing,   glazing,   locksmith,   carpentry  work  or 
painting  work." 

The  language  of  the  aforesaid  subsection  is   as  follows: 

•♦(b)     Every  person,  firm  or  corporation 
so   engaged  or  advertisini;  hinself  as   so 
engaged  in  any  business  or   Job  as  described 
as  above  and  never  enplnying  help  in  such 
business  or  any  Job  so   classified,    shall 
pay  a  license  fee  of  five   (5)   dollars  per 
quarter  year**. 

The  business  or    jobs  alluded  to   in  the   immediately  preceding 
atateneat  are  those  enumerated  in  the  first  quoted  subdivision   (a)* 

Such  beint^;  the  case,  your  inquiry  must   be  answered  to   the 
effect  that  such  an  o)aration,   as  described  by  you,  falls  within 
tbe  purview  of  subdivision   (b),   and  not   (a),  which  means  a  payment 
of  five   (5)   dollars  pep  quarter  instead  of   512.50  for  the  same 
period. 

Hespeotfiilly, 

City    .ttorney. 

DIRECTO!?,    BURSAU  OF 
DEUNQUSIT   '^KViiaSUS  COLLECTION. 
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Jtina  21,  1933. 


iUBJECT:  Salary  of  Agricultural  Comnlasioner, 

Gentlemen: 

This  office  Is  In  receipt  of  yotir  request  for  an  opinion 
as  follows t 

"We  reqiiest  an  opinion  from  you  in  the  matter  of  salary 
of  Ifts.  P.  Carroll,  County  Agricultural  Comriissloner, 

Section  2322x2  of  the  Political  Code  provides  that  the 
salary  of  the  County  Agricultural  Cojamissioner  in  San  Il'ancisco 
shall  be  ^4300*  per  year. 

Section  62  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  in  part  as  follows: 

^■■^jHJ^Othor  positions  as  heads  of  departments,  bureaus, 
offices  or  institutions  virtiioh  have  heretofore  been  exeapt 
from  charter  civil  service  provisions,  are  hereby  declared 
to  be  subject  to  the  civil  service  provisions  of  this  charter 
unless  specifically  exempted,  and  any  incumbent  in  any  such 
position  at  the  time  this  charter  shall  be  ratified  by  the 
state  lefjislatxire  sliall,  if  he  has  held  office  for  one  year 
continuously  prior  thereto,  be  deemed  appointed  to  such 
position  under  the  civil  service  provisions  of  this  charter 
and  thereafter  shall  loold  office  under  such  provisions." 

Section  142  of  the  Charter  provides  that  all  positions  in 
all  departments  and  offices  of  the  city  and  county,  includlot^  posi- 
tions created  by  laws  of  the  state  of  California,  where  the  Com- 
pensation is  paid  by  the  City  euid  County,  shall  be  included  in  the 
classified  civil  service  except in^r  certain  specific  exceptions. 
The  position  in  question  is  not  in  the  list  of  positions  specifi- 
cally excepted. 

Section  151  of  the  Charter  provides  for  standardisation 
of  salaries  and  provides  that  salaries  of  all  employments  shall  be 
subject  thereto  except  those  specifically  excepted.  The  position 
in  question  is  not  among  tliose  excepted.  ITiis  section  also  pro- 
vides that  pending  the  adoption  of  salary  standards,  no  increased 
in  salary  shall  bo  allowed  other  tlaan  those  authorized  in  Section 
71. 

Section  71  provides  as  follows j 

"All  Increases  in  salaries  or  wa/es  of  officers  and 
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"employees  shall  be  determined  at  the  time  of 
the  preparation  of  the  annual  bud^jet  eetlmates 
and  the  adoption  of  the  anniml  bud^qet  and  appro- 
priation ordinances,  and  no  such  increase  shall 
be  effective  prior  to  the  fiscal  year  for  which 
the  budget  is  adopted.  Salary  and  wage  rates 
for  classes  of  employments  subject  to  salary 
standardization,  as  in  this  charter  provided, 
shall  be  fixed  in  the  manner  provided  in  this 
charter.  Salary  and  wage  rates  for  classes  of  em- 
plosTiient  not  subject  to  salary  standardization,  ex- 
clusive of  compensations  fixed  by  this  charter, 
shall  be  reco  .ended  by  the  officer,  board  or  com- 
mission having  appointive  power  for  such  employments, 
and  fixed  by  the  budget  and  the  annual  salary  ordi- 
nance* Pending  the  adoption  of  salary  standards  as 
In  this  charter  provided,  the  salary  and  wage  rates 
for  positions  subject  to  stich  standardisation  shall 
be  aa  reoomrnended  by  the  off! car ,  board  of  commission 
having  appointing  power  for  such  positions  and  fixed 
by  the  budget  and  annual  salary  ordinance;  provided 
that  any  compensation  paid  as  of  January  1,  1951,  to 
an  Incxanbent  who  legally  held  a  position  in  the  City 
and  County  servloe  at  that  time,  shall  not  be  reduced 
so  long  as  such  inctimbent  legally  holds  such  position, 
Ko  compensation  shall  be  increased  so  as  to  exceed 
t}\e  salary  or  wage  paid  for  similar  services  and  of 
like  character  said  for  like  service  and  working  con- 
ditions In  other  city  departments  or  in  private  em- 
ployments, nor  so  as  to  exceed  the  rate  fixed  for 
such  service  or  position  In  the  proposed  schedxile  of 
componaatlons  Issued  by  the  civil  service  commission 
under  date  of  April  9,  1930,  except  as  such  pronosed 
sched\ile  or  compensation  Is  amended  as  provided  In 
this  charter,  or  extended  by  the  civil  service  com- 
mission to  include  classifications  not  included  therein." 

Up.  Carroll  was  appointed  to  the  position  on  Atigust  22,  1932. 
The  Budget  and  the  Salary  Ordinance  then  in  effect  provided  a 
salary  of  $400,  which  trais  the  salary  of  the  former  inciribent.  The 
Salary  Ordinance  also  provided  in  part  as  follows  ( .'Section  1 ) : 

■3":H»'*and  provided  fiirthor  that  in  the  event  of  a  vacancy 
In  any  position  herein  established  which  is  sxibjoct  to 
salary  standardization  provisions  or  to  civil  service 
provisions  of  the  charter,  the  person  appointed  to  such 
vacfiuacy  sliall  receive  not  more  than  the  salary  of  the 
entrance  grade  to  the  clas»  to  which  the  position  be- 
longs, as  fixed  In  the  proposed  schediile  of  compensations 
Issued  by  the  Civil  Service  ComrrJLsslon  under  date  of 
April  9,  1930,  or  as  amended  or  extended  by  the  Civil 
Service  C OEEnissl on" ^hh*. 
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"The  salary  fixed  for  this  position  in  tho  schedule 
referred  to  is  $250.  entrance,  with  a  laaxlffluni  of  ;^325.  baaed 
on  seniority  increases  of  Ol&«  psz*  year,  and  in  accoz^dance  there- 
with Mr.  Carroll  was  certified  to  the  position  at  r250,  and  has 
been  paid  that  aaoimt  since* 

In  brief  Sections  62  and  142  of  the  Charter  place  the 
position  iinder  Civil  Sorvice.  Section  151  makes  the  position 
subject  to  the  salary  standardisation  provisions  of  the  Charter* 
oectlon  71  provides  for  fixing  of  salaries  pending  adoption  of 
salary  standardization  and  llmitin;^  increases  in  salaries  so  as 
not  to  exceed  the  rate  fixed  for  such  service  in  the  Civil  Ser- 
vice OoKr->i8sion  schedule  of  April  9,  1930*  The  Salary  Ordinance 
provided  for  salaries  of  persons  appointed  to  positions  in  the 
Salary  Ordinance  that  become  vacant* 

7*111  you  advise  us  at  your  earliest  convenience  if  the 
State  Law  fixing  tMa  salary  at  #400*  takes  precedence  over   the 
provisions  of  the  Charter  referred  to  herein,  or  do  the  provisions 
of  the  Cliarter  govern  in  the  matter?  If  the  Charter  governs,  is 
it  legal  to  increase  tills  salary  above  the  ^265*  as  limited  under 
Section  71?" 


OPINIOH 

I  have  carefully  examined  each  of  the  charter  provisions 
mentioned  by  you  in  your  request*  You  particularly  lention 
section  71,  wliich  provides  for  the  fixing  of  salaries  pending  the 
adoption  of  salary  standardization,  and  limits  increases  In 
salary,  so  as  not  to  exceed  the  rate  fixed  for  service  in  the  pro- 
posed schedaile  of  comj^ensations  issued  by  the  Civil  Service  Com- 
mission under  date  of  April  9,  1930* 

You  will  particularly  note  that  in  the  last  sentence  of 
Section  71,  reference  is  made  to  the  fact  that  "no  compensation 
shall  be  increased"*  This  section  does  not  state  that  no  ccnnpen- 
sation  shall  be  aaintained,  but  the  word  "Increased"  is  used* 
The  word  "increased"  is  different  from  the  word  "maintained"* 

Prom  an  examination  of  your  request,  and  an  exanilnatlon  of 
other  facts  and  circumstances  in  connection  with  this  matter,  it 
appears  that  no  increase  la  being  att^npted*  It  seems  that  for 
many  years  past  the  salary  of  the  Covmty  Agrici.ltural  Comrilsslon- 
er  in  San  i  rancisco  has  been  ^00*  per  month*  No  attanpt  is  being 
made  to  increase  this  salary  beyond  $400*  per  month*  The  salary 
is  bein/T"lmintal'ned  at  the  s?400*  rate*  There  is  no  prohibition 
in  the  charter  against  maintaining  the  salary  at  the  old  rato  of 
$400*  per  month.  Therefore  it  is  my  opinion  that  Section  71  does 
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not  affftct  the  ;^400  salary  rate  claimed  by  Mr.  Carroll, 

You  also  lay  emphasis  upon  the  fact  that  Section  1 
of  the  Salary  Ordinance  contains  lang\iage  to  the  effect  that 
In  the  event  of  a  vacancy,  the  person  appointed  to  the  vacant 
position  shall  receive  not  more  than  the  salary  of  the  en- 
trance grcuie  to  the  class  to  which  the  position  belongs  as 
fixed  In  the  proposed  schedule  of  coripensatlons  Issued  by  the 
Civil  Service  Commission  tinder  date  of  April  9,  1930. 

A  careful  examination  of  Section  1  discloses  the 
use  of  the  words  "herein  established".  Tills  very  definitely 
■eana  the  positions  established  In  and  by  the  salary  ordiaance. 
However,  the  position  of  County  Agricultural  Coannlss loner  Is 
not  established  by  the  salary  ordinance,  but  Is  established  by 
Section  4  of  the  Charter,  which  makes  the  Horticultural  Com- 
missioner, also  known  as  the  Agrlciiltural  Commissioner,  a 
County  Officer. 

"nxerefore,  it  la  my  opinion  that  there  Is  no  object- 
Ion  whatsoever  to  the  payrient  of  the  salary  of  $400.  a  month 
to  Mr.  Carroll. 


Respectfully, 


City  Attorney 


To  the  - 

Hon.  Civil  Service  Commission 

City  Hall 
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June   21,1933. 


SUBJECT:      In  re:   Tax  Delinquencies. 

Dear  cJir: 

I  have  your  letter  as  follows: 

"Some  few  days  since  we  discussed  the  natter 
of  tax  penalties  and  also  c  Jllection  of  delinquent 
revenues  as  applicable  to  j  new  set-up  in  conso- 
nance with  Senate  Bill  86  (Edwards)  and  Assembly 
Bill  822  (Riley). 

The  time  is  approaching  when  it  will  be  necessary 
for  the  Controller's  Office  to  recapitulate  the 
books  of  the  Tax  Collector. 

May  I  therefore  ask  that  an  opinion  be  rendered 
as  quickly  as  possible  on  Ihe  following  queries: 

Will  the  3?»  delinquency  penalty  apply 
on  the  delinquent  second  installments 
1932-33  taxes,  instead  of  the  %   de- 
linquency penalty  as  now  charged? 

Does  it  apply  to  the  additional  penalty 
on  the  first  installment?  Does  it  apply 
to  unsecured  Personal  Property  Taxes, 
collected  by  the  Tax  Collector? 

Senate  Bill  .86  (Edwards) 

Assembly  Bill  #822   (Riley)    Section  2. 
Under  this   section  will   all  payraents  for 
1952-33   taxes  after  June  20th  be  handled 
by  the  Redemption  Department  instead  of 
Tax  Collector,   even   though   the  property 
Is  not  sold  to   the  State  until  August? 

The  Delinquent  Revenue  Department  of   the 
Tax  Collector's  Office  has  been  charging 
a   50   cent   cost  on  all  1932  xinsecured 
personal  property.     Is  this  in  order?" 
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iAswsrlng  your  Inquiries   In  the  ord«r  In  whloh   you  make   thorn i 

a.  Senate  Bill  86  ha«  been  adopted  and  approved  as  an 
emergency  measure  and   is  now  effective.      It  changes  the   amount  of   the 
penalties  for  delinquent  taxes  so    that   a  penalty  of   three  Instead  of 
five  per  cent  Is  charged  for   th^i  delinquency  of   the  second  Installment, 
As  this  measure  beeaae  effective   laaedlately  on  its  approval  by  the 
Governor,   to -wit.  May  89th, 19 S3,   It  affects  the   current  year's  taxes 
Insofar  as  the  second   Installaent  thereof  Is  concerned,   and   you  are 
advised  that  on  all  taxes  that  r«aaln  delinquent  after  June  20th  only 

a  penalty  of  three  per  cent  oan  be   charged,     Vilille  the  entire  second 
Installment  of  our  local   tax  was  pursuant   to  resolution  of   the    teard 
of  Supervisors  made  payable  In  three  -ayoients,   with  a  penalty  of  five 
per  cent  for  delinquency  on  each  payment.   Senate  Bill  86,  being  a  genaral 
law  upon  a  state  subject  must  govern  and  the  penalty  must  be  reduced  to 
three  per  cent.     You  are  therefore  advised  that   the  penalty   for  the 
delinquency  of  the  second   Installinent  of   Xiixen  should  be  on  the  basis 
of  three  per  cent  of  the  amount  thereof, 

b.  The   Bill  also   changes  the  additional   penalties  for  the 
non-payment  of  the  first  installaent  of   taxes  prior   to  the  date  of 
delinquency  of  the   second   installment*     Prior  to   the   Bill  becoming 
effective  the  additional  penalty  was  five  per  cent   of  the  amount  of 
the   tax.     This  has  now  been  reduced  to   three  iser  cent.     You  are   there- 
fore advised  that  in  adding  penaltlee  for  non-payment  of  the  first 
installment  of  taxes  prior  to  date  of  dellnqiuenoy  of  second   installment, 
the  penalty  should  be   on  the  basis  of  three  and  not   five  per  cent  of  the 
amount  of   the  dellnnuent  tax.     The  penalty  of   ten   per  cont  for  non-payment 
of  first  installment  prior  to  Dec, 5, 1932,   remains,   but  the   subsequent 
penalty  is,  as  I  have  said,  now  three  per  cent. 

e,        section  3746  of  the  Political   Code  as  emended  by  fenate 
Bill  86  provides  that   the   tax   on  personal    property,    the    payment  of 
which  is  sec^ired  by  real   estate,   is  subject  to  the  same  penalties  as  is 
the  real  estate  whloh  secures  its   ;>aynent.     You  are  therefore  advised 
that  the  tax  on    )ersonal  property  secured  by  real    estate  which  rataains 
unpaid  on  the  data  of  the  delinquency  of  the  second  installment  of   taxes 
on  real   property,   is  subject  to  an  additional   penalty  of   three  per  cent, 

d.     Assembly  Bill  822  -     This  bill  was  designed  to  extend 
the  various  official  acts  relative   to   the   sale  of  property  to   the  state 
fpr  non-payment  of  taxes  for   sixty  days  In  order   to  make  eifectlve   the 
tax  moratorium.     Section  2  of  this   3111  reads: 

"If  either  or  both  of  tha  lnstallm«its 
of  such   taxes  are  not  paid  before  June 
20th, 1935,    said   property  may   be  redeemed 
by  paying  to   the  County  Treasurer  taxes, 
penalties,    interest  and   costs  as  provided 
by  said   code,   in  all  respects,  as  though 
the   time  of   payment  and    sale  have  not  been 
extended.** 
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It  appears  to  ma   that  the  provision  for   payment  to   liie 
County  Treasurer   la  an  error  and  that  it  must   have   been  the 
Intemtion  of  the  Legislature  to   provide  for  payment   to  the 
County  Tax  Collector   atthe   date  of   the    delinquency  of   the 
•eoond  installment  oi    taxes.      The   tax   books  are  not  in   the 
hands  of   the  Treasurer,   and  until  after  sale  to    the   state 
reaain  in  the  hands  of    the  Tax  Collector,  and   the  former 
official  would  have  no  means  of  knowing  the  amount  of  tax 
to   receive  from  any  delinquent  payer*     Furthermore  the   language 
piOTides  for  the  redemption  of  property.   Property  cannot  be 
redemsed  until  it  is  aold.  AgAia,   the  lan^age  of   the  section 
quoted  provides  that  payment  shall  be  made  in  all  respects  as 
If  the  time  for  tho  pajnaent     of   taxes  had  not  been  extended* 
It  would  therefore  appear  to  nie   that  iintil  thu  property  is 
actually  sold  to  the  state  the  tax  nay  be  paid  to   the  Tax 
Collector,  and  you  are   so   advised* 

e.    The  additional  charge  of  50   cents  referred  to   in  your 
letter  is  authorized  only  by  Section  S770  of  the  Political  Code, 
which  reads  as  follows: 

** Additional  sum  Collected  to  defray   Ooste* 
The  Tax  Collector  must   collect,    in  addition  to 
the   taxes  due  on   the  delinquent-list, tOf:;ether 
with   the  penalties    for  delinquency,   fifty 
oants  on  each  lot,   piece,   or  tract  of   land 
separately  assessed,   and  on  each  assessBsnt 
of  personal   property,   which  shall  be  paid  to 
the  county  and  be  placed  to  the  credit  of  the 
salary  fund.** 

This  section  is.. one  of  those  dealing  with  those  who  are 
delinquent  in  the  payment  of  their  taxes*     Section  3764  of 
the  same  code  provides  for  the   oublication  of  the  delinquent 
list     The   suooeeding   Sections  -  5765-66-67  and  6d,   all  refer 
to   the  delinquent  list  as  published*     In  other  words,   there 
is  no  delinquent  list  until    it   is   published*      I   am  therefore 
of   the  opinion  that   tho  charge   of  fifty  o^its  can  be  collected 
only  from  those  whose  naaes  appear  on  the  delinquent  list  after 
the   same  is   published.      It  is   really  a  charge   to  defray  the 
cost  of  publication.      See-  Hall  v*   Park  Bank  of  Los  Angeles. 
165  Cal*   356-where  the   Supreme  Court   in  construing  Section 
3770  said    The  rif^t   to   eollect  an  advertising   charf^e  exists 
only  by  reason  of  the   provisions  of    Section  3770  of  the 
Political  Code." 

Very  truly  you^s. 


THB  00NTB0LL2R  City  Attorney. 

(Copy  of  Tax  Collector) 
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Zxixm  21,  19o3 
SUBJKCTt     Isstianoe  of  licoases  by  TeJx:  Coll@Gt<xr. 

This  office  is  In  receipt  of  your  request  for  an  opinion 
as  follows} 

"^ffcen  the  Bonrd  of  Police  CoaKil?^sioncrs 
grants  &  permit  under  the  provisions  of 
Ordlnfince  No.  3.041S1,   is  it  asBdetory  upon 
the  Tax  Collector  to  issue  a  license?" 

Section  3  of  the  al)OT«  Bbsntiuaed  or<31mvnoe  provides  ub 
follows: 

"x^feotlon  3.     .JUL  permits  issued  by 
departir.&nts  or  offloes  as  outlined  in 
Section  1  that  rec^uire  the  -p^^fOAtX  of 
a  permit  or  license  fee  sh&ll  be  iat>u@d 
by  the  departr^ients  desi^gaated,  «•  a 
permit  for  the  cooduot  of  the  specified 
business,  enterprise  or  activity  et  the 
apeoified  loo  .tlon,  and  suob  permit 
•hall  be  dellvorod  to  the  applicant  by 
the  Tex  Collector  on  the  pttyrisnt  to  the 
Tax  " "  ^   0  tor  af  the  fee  re^^uired  by  law 
or  o  toe«  ' 

'         ''      '  G  of  the  fore      '        section  It  .rs  that 

when  a  :  ^  by  a  depnrtr.-         .a  which  dic'.        ..jn  is 

Tested,   it  thereupon  boeeMea  the  duty  of  the  Tax  Colloctor  to  issue 
the  lieelise  baaed  upon  smoh  peredt  and  rer,ulrod  by  the  orciinnnce. 
In  sue^  a  case  the  functions  of  the  Tax     Qolleotor  tx^  ministerial 
rether  than  judicieil* 

Pespeetfully, 

tWt  J^mi,^ 


To  - 

:^dwt»rd   ?.  Bryant,   Isq*, 

Tox  Collector 
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Z^xcut   23 »  1933 

SUBJECT!  Ex«nptloii  frcwi  taxation  of  Txnist  Fund*. 
B^ar  Slrt 

Thle  office  Is  In  receipt  of  your  request  for  an  opinion 
aa  follows; 

"I  have  several  Court  Trueta  In  uriiich  there 
are  large  amounts  of  aeci ir  1  ties.  I'he ae  securities 
were  distributed  from  various  ©states  to  Banks  aa 
Trustee,  the  income  from  which  is  to  go  to  the 
University  of  California  and  to  different  chari~ 
table  organizations  named  aa  beneficiaries* 

The  Trustees  have  raised  the  point  that 
State  Universities  are  exempt  from  tax  xmder 
certain  sections  of  the  Political  Code.  I  have 
taken  the  stand  tliat  as  Trustee  they  are  liable 
for  the  tax. 

1  now  request  an  opinion  If  I  can  assess 
the  same." 

OPINIOM 

Both  Article  XIII  Section  1  of  the  Constitution,  and 
Section  3607  of  the  Political  Code  provide  that  all  property  in 
this  state  not  exempt  under  the  laws  of  the  United  States  and 
the  laws  of  the  State  of  California,  ahall  be  taxable. 

Section  3617  of  the  Political  Code  defines  the  term 
"property".  The  tern  "property"  Includes  money,  atock,  bonda  etc. 

In  Article  XIII  of  the  Constitution  of  California  we 
find  set  forth  practically  all  of  the  tax  exemption  sections. 
Nowhere  in  oxxr  law  is  there  any  provision  with  regard  to  exempt- 
ion frcHtt  taxation  of  Trust  i'unds  or  other  Trust  Property,  and 
since  both  the  constitution  and  the  Political  Code  provide  that 
all  property  sliall  be  subject  to  taxation  except  that  apeciflcally 
exempted,  it  wo\ild  seem  that  Trust  "unds  which  are  not  the  property 
of  colleges  and  charitable  Institutions  are  subject  to  taxation. 

It  is  elMientary  that  tax  exemptions  are  to  be  strictly 
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oonatxnied.   See  5  McQuillJbn  on  sninicipal  corporations, 
•eoond  edition,  page  696. 

The  cases  of  Lotta  vs«  Jenkins  156  S.E.  857,  and 
Cooanonwealth  vs.  V^llllams  47  S.E.  8C7  are  expressly  of  the 
theory  that  the  exemption  of  property  of  colleges  and 
charitable  institutions  does  not  ecibrace  Trust  Funds  held 
for  the  benefit  of  such  organizations  in  the  Viands  of 
outside  trustees*   See  also  61  C.J*  467* 

Therefore  it  is  my  opinion  that  property  held  in 
trust  for  the  benefit  of  colleges  and  charitable  organiza- 
tions is  taxable. 

Respectfully, 


Deputy  City  Attorney 


To  the 

Assessor  of  the  City  and  County  of  San  Fx^anoisco 

Attention:  Ur^  Uorrow. 
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WfSKi&nx     In  P«  In^*<Mt8«  of  C<aQ>«i8«tlon  of  Clril 
Service  ^^loyeea  Upon  CaBi{>l«tlon  of 
Pirst  Ymo***  Gerriee* 

sirt 

Z  «■  la  receipt  of  ye«v  letter  reading  as  follovet 


"In  April*  199t»  I  euliBitted  to  the  t  iTil  :>erviee  C< 
mlaeiea  requisition  for  the  p«pa«nent  eppointaeat  of  five  en- 
ployeee  of  this  Depertswnt,  Class  ifo*  P  a,  'Class  Title  JailsrsS 
as  spssmsA  by  Awmal  salary  Ordlaanee  103S-3S,  at  a  salary  of 
I&97*  *  wMith. 

*fhls  requlsltl(m  was  disapproved  by  the  CoRislssion, 
presueably  on  the  ground  that  the  mitranee  rate  heretofore 
fixed  tfsn  such  positions  by  the  *S^)edule  of  Ooa«>ensatlons 
issued  by  taie  c  eeeilsslon* ,  dated  April  9,  1980,  ea«  |170  a 
■saii^  Subsequently  and  in  aeeopdanoe  tlierewith  a  s\q>plsBent* 
ary  requisition  ftx   the  said  five  jailers  at  the  sotranee  rate 
9t   $170  a  wmth  waa  suladtted  and  approved  by  the  CoBsissitm* 

*Zn  eonneetiea  th^pewith,  it  is  ay  istder standing  that 
at  ttis  toMpl^iMi  of  their  first  year's  serrioe  (lAilali  Ineludes 
the  satisfaotory  probationary  period)  said  sniployees  are  imp- 
titled  to  the  eoa^ensatory  inereami  fixed  by  the  GoHsaissloa  at 
#10  a  Month  as  a  haatter  of  ri^t' ,   and  I  have  suteltted  the 
bsidgst  estlaate  for  the  operation  of  this  leparteent  (1933-34) 
la  aeeerdanee  therevitii*  However,  vegi&SL  eheoking  over  the 
Aasoal  Salary  Ordinanoe  publlAed  by  the  *Chroniele*,  dated  June 
14 »  1933,  this  autonatie  laNrease  vas  disreg«pded  and  apparently 
left  to  the  diaeretlon  of  the  Kayor  or  the  Civil  oerviee  Cem- 
■ission*  Your  1^^  opinion  in  the  prwtises  viU  be  appreelated*" 

TTatil  MlarlMi  are  standarised,  as  provided  la  Seeti<m  151  of 
the  ohartsr,  there  are  no  seutosiatlo  Increaaes  of  compensation  as  a  natter 
of  iK^^«  Thus  far  salaries  have  not  been  standardised. 

section  71  of  the  ehart«E>  provides  that  pmiding  the  adoption 
of  salary  standards,  the  salary  and  wage  rates  for  positions  subject  to 
standar^^satlMi  shall  be  as  reeosBended  by  the  officer,  board  ov  cc»- 
BissisA  hav^i^  i^ppeintiag  poviv  and  fixed  by  ^w  annual  budget  and 
salary  erdiaaaee*  It  ^erefore  takes  the  ooneurrenoe  of  the  appointing 
>,  beard  of  sv^^ervisors  and  the  aayor  to  increase  a  salary. 


3ecti<m  73  of  the  chartsr  provides  that  the  mnber  and  rates 
of  eoqpensation  for  all  positioas  oontinusd  or  created  by  the  super- 
vissre  in  adopting  each  anraial  budget  and  each  anmial  or  supplwnental 
appropriation  ordinance  Slttll  be  established  in  the  salary  ordinance* 
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Th«r«for«y  iml««i  the  mikjc»  in  tiui  i»^iwrtttion  of  liis  ftniwal 
)iai0«#  proridAd  f  op  th*  Inoreaaad  ooeip«naation  of  tiri«  «uploy«««  wiiloh 
jo«  ■totion  and  tha  board  of  auparrisopa  approvad  tha  a«Ba,  th«pa  oould 
ba  no  inopaaiM  in  their  eanQ>aiUMitiaa9t. 

X  vBodaratand  that  the  Civil  ;^>apviea  Comdasion  in  19S0  in 
proposing  a  atliadwla  of  ecnQ>aiisation  for  all  Maployaas  did  prerida  for 
aa  attttoMitie  ineraaao  omv  and  abova  the  ooEspaamitlon  of  tha  «xtranea 
gmiA»»    This  aohadula  vaa  n#v«p  adopted  or  mpprovad  by  the  Board  of 
aaparvisors  and  therefore  vmtll  salariea  are  atandardised  in  the 
OMUMMP  provided  by  the  ahartar  and  pro^aion  is  siada  in  auoh  standard* 
isatioB  for  autoaatle  inereasas»  no  aB^loyea  is  entitled  by  right  to 
an  ineraasa  in  aonpaeDsaticm  over  and  wbov  the  antranoa  grade*     I 
uBd«rstand  tli&t  this  rule  was  applied  to  all  departsMnts  in  the  adopt- 
iott  of  the  anntial  bndgat  and  in  the  enae^s^nt  of  ttis  sxanal  tmlwf 


Tours  vwpy  trtily. 


City  Ball. 
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July  3,  1933. 

SUBJECT!  In  ro  Control  by  Boei»d  of  Supervisors 

of  Actions  of  Civil  Ssrvics  CJoinraission* 

Gentleman  s 

I  have  yo\ir  letter  xmder  date  of  June  20th  in  wliloh  you 
di]*ect  attention  to  the  fact  that  yovir  commission  theretofore  addressed 
a  circular  notice  to  various  employees  and  officials  of  the  city  and 
coxinty  calling  attention  to  tiie  charter  provisions  relative  to  polit* 
ical  activity.  You  further  state  that  the  board  of  supervisors  has 
requested  the  members  of  your  comirJ. salon  to  appear  before  the  board 
and  explain  the  purport  of  said  circxilar  notice.  You  ask  if  the 
nembers  of  yovir  conmlssion  isust  respond  to  the  request. 

OPINION 

Section  157  of  the  charter  prohibits  the  active  participation 
by  civil  service  employees  or  eligibles  in  city  and  county  politics. 

This  particular  section  of  the  dxarter  is  one  of  the  many 
dealin^r  vlth  civil  service  and  civil  service  employees  and  by  section 
154  violation  of  the  section  is  made  a  ground  for  dismissal.  V.lxile 
the  head  of  any  department  would  have  the  right  of  filing  charges 
against  an  employee  for  the  violation  of  this  provision  of  the  chart- 
er, the  civil  service  ooBBaisslon  in  adopting  rules  and  regulations 
having  to  do  with  the  conduct  of  municipal  employees  would  have  a 
broad  power  to  take  cognizance  of  the  violation  of  this  particular 
section  and,  certainly,  wotild  be  wholly  within  its  rights  in  calling 
the  attention  of  the  various  employees  to  the  particxilar  section 
and  what,  in  the  opinion  of  the  oommission,  would  constitute  a  vio- 
lation of  the  section. 

This  being  the  case,  and  the  circular  having  beon  addressed 
to  all  employees  generally  and  not  to  the  employees  of  the  office 
of  the  boajrd  of  supervisors  in  partictilar,  it  appears  to  me  that  the 
board  of  supervisors  have  no  right  to  Investigate  the  reasons  which 
prompted  the  civil  service  coemiission  to  sOdrees  the  circular  notice 
to  the  employees. 

Section  21  of  the  charter  gives  to  the  board  of  supervisors 
and  certain  other  officials  the  right  to  examine  books,  papers  and 
records  and  to  Inquire  into  matters  affecting  the  condxict  of  any  de- 
partment or  office  in  the  city  and  coiznty,  but  its  power  is  limited 
to  matters  which  are  solely  under  the  control  of  the  particular  board 
or  officer  mentioned  and  as  the  board  of  supervisors,  pursuant  to  the 
provisions  of  Section  22,  is  prohibited  from  interfering  with  dis- 
ciplinary actions  or  other  administrative  recommendations  taken  toy 
the  various  boards  or  ccosnissions,  there  ia  no  action  which  the  board 
of  supervisors  could  take  which  would  in  any  way  interfere  with  the 
action  taken  by  your  commission  in  sending  the  notice  to  the  various 
•B^loyeea  of  the  city  and  county. 
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You  are  therefore  advised  that  it  is  not  incvoabent  upon 
the  members  of  yo\jr  ooramlssion  to  make  any  response  to  the  board 
of  st^^rvisors  relative  to  the  matter  mentioned* 

Yoiirs  very  t3?uly. 


61W  A'J^TORli^ 


Civil  Sez*vlce  CooBtlsalon, 
City  Hall* 
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Jxily  5,   1933. 

SXJBJlSCTs     In  re  Niirsing  Homes  In  Fraaa  Buildings* 

l)«ar  sirt 

I  hav»  yotir  letter  reading  aa  follows  i 

"A  question  has  recently  arisen  in  this  r>©part- 
mnt  in  the  interpretation  of  Ordinance  8B03  regarding 
regulations  for  the  establishment  and  maintenance  of 
hospitals,  health  institutions,  or  nursing  homes.  The 
interest  at  this  time  centers  aboirt  the  interpretation 
of  the  provisions  if  the  structure  be  designed  to  have 
accomnKsdations  for  more  than  five  inmates.  This  is  the 
language  included  in  the  first  sentence  of  Section  4. 

"The  case  in  point  is  briefly  this:   Vwo 
cottages  adjacent  to  each  other  and  connected  by  a  cover- 
ed passage  way  are  being  used  aa  a  nxirsing  hone.  The 
applicant  wishes  to  have  a  permit  allowing  him  to  care  for 
eight  patients  in  the  two  buildings,  which  are  conducted 
as  a  single  institution. 

"It  is  our  interpretation  that  such  a  permit 
cannot  be  granted  since  the  two  buildings  form  one  in- 
stitution and  since  both  buildings  are  of  frame  struct- 
ure. \;e  believe  also  that  the  Intent  of  the  ordinance 
would  be  violated  by  our  granting  such  a  permit.  Perhaps 
we  are  overcautious  but  we  believe  tliat  in  ^;ranting  such 
a  permit  and  thereby  establishing  a  precedent,  an  in- 
dividual might  possibly  acquire  the  tenemcy  of  a  number 
of  adjacent  houses,  conduct  th«!i  as  one  institution  and 
run  the  nwnber  of  patients  In  ills  Institution  up  to  any 
multiple  of  five* 

"Our  records  show  that  in  the  case  in  point 
the  original  plan  was  that  on©  cottage  should  be  xised  as 
the  institution  and  the  second  was  to  have  been  used  for 
the  housing  of  the  oersoarmel.  At  this  time,  however,  the 
applicant  wishes  to  use  both  houses  for  the  care  of  patients, 
and  wishes  to  have  moro  than  the  five  specified  in  the  ord- 
inance to  be  in  a  structure  of  frame  construction. 

"We  would  appreciate  an  early  opinion." 

OPINIOW 

Ordinance  No.  8803  (New  Series)  regulates  the  establishment 
and  maintenance  of  hospitals,  nursing  homes,  etb.   The  section  of  the 
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ordinance  which  pertains  to  the  present  Inqiilry  is  Section  No.  4, 
which  reads  as  follows! 

''No  hospital,  health  institution  or  nursing 
home  hereafter  established  shall  be  housed  in  a  struct* 
\xr9   of  frame  constxnition,  if  said  structto^  is  designed 
to  iiave  accooBQodations  for  more  than  five  inmates.  Any 
suoh  hospital,  health  institution  or  nursing  home  here- 
after established,  and  having  accommodations  for  not 
more  than  five  inmates  may  be  of  frame  construction  if 
the  same  complies  with  all  of  the  regxilations  and  laws 
of  the  Building  J  apartment  of  the  Board  of  Public  orks, 
the  iiureau  of  ire  Prevention  and  Public  Safety  and  the 
Regixlatlons  of  the  lioard  of  Health,  as  of  the  date  of 
application  for  a  permit*  No  inmate  shall  be  housed  or 
cared  for  in  any  attic,  basement  or  cellar.** 

The  section  quoted  regulates  the  use  of  private  ni^perty 
and  pi^jhlbits  its  rise  for  certain  purposes  and  therefore  must  be 
strictly  construed. 

If  the  buildings  which  ai»e  now  being  used  as  a  nursing  home 
were  constjructed  as  one  structure  and  joined  together  by  the  covered 
passageway, which  you  mention  in  yotir  letter,  they  constitute  a 
structure  of  trmM   construction,  but  if  the  buildings  were  constructed 
as  separate  units,  the  mere  fact  that  there  Is  a  passageway,  covered 
or  uncovered,  from  one  to  the  other  does  not  make  thean  one  structxire* 

Of  course  y  you  eoTild  regulate  the  ntanber  of  patients  which 
would  be  permitted  to  be  housed  in  each  structure  so  that  the  nvanber 
in  each  wovild  m>t  exceed  the  inajcimxaa  provided  for  in  the  ordinance. 

I  noted  your  statement  in  your  letter  to  the  effect  "that 
the  two  buildings  form  one  institution".   Section  4  of  the  ordinance 
does  not  deal  with  institutions,  but  deals  with  buildings  and  if 
each  separate  building  has  not  accommodations  for  more  than  five 
iranates,  the  ordinance  is  not  violated. 

I  am  also  mindfiil  of  yoxir   statenient  that  the  f^tranting  of 
suoh  a  permit  establishes  a  precedent  and  an  individual  might  poss- 
ibly acquire  the  tenancy  of  a  number  of  adjacent  houses  and  conduct 
them  as  one  institution  ^rtiich  would  house  more  than  five  inmates. 
This  may  be  tr\ia,  and  if  it  is,  the  remedy  lies,  not  in  stretching 
the  present  ordinance  to  a  point  that  will  not  be  sustained  by  the 
covirts,  but  rather  by  having  yovir  department  make  such  recommendations 
to  the  board  of  supervisors  as  will  cover  the  objection  noted  and 
having  the  ordinance  amended  accordingly. 

I  note  that  you  state  that  your  records  show  that  in  the 
instant  case  the  original  plan  was  "that  one  cottage  i^ould  be  used 
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«8  the  Institution  and  the  second  vas  to  have  been  used  for  the 
housing  of  the  personnel".   If  for  any  reason  the  structure  for  v/'iich 
a  permit  is  now  beint-  aaked  does  not  comply  with  all  the  i*egulations 
of  the  building  department  of  the  department  of  public  works,  the 
bureau  of  fire  prevention  and  public  safety  emd  the  regulations  of 
the  department  of  health,  the  power  is  vested  in  you  to  deny  the 
application,  but  if  said  bxiilding  does  so  COTiply,  the  application 
shovild  be  granted,  provided  it  lias  not  acconnaodations  for  more  than 
five  inmates. 

You  are  therefore  advised  that  as  the  ordinance  now  reads, 
the  iMTe  fact  that  two  buildings  of  separate  constxnzction  are 
Joined  together  by  a  passageway  does  not  make  them  one  structure 
■nd  that  a  permit  for  a  nursing  home  can  be  granted  for  each  of  them 
provided  that  neither  has  acconaodatlons  for  more  than  five  inxaates. 

If  you  believe  that  the  ordinance,  as  I  have  interpreted 
it,  does  not  provide  sufficient  saf eguai  ds  for  those  ociupying  the 
hrmtt,   tile  ordinance  should  be  amended  to  moot  such  requirements  as 
you  deem  proper. 

yo\u»3  very  tinily. 


nrppTTFrnmr 


Director  of  Public  Health, 
Health  Center. 
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July  6,  1933. 

SUBJECT!  In  re  Repair  and  Maintenance  of  Public 
f-treets  where  Cost  Is  more  tlian  One 
Thousand  Dollars. 

Oentleioen: 

I  am  in  receipt  of  jour  eoHSsmication  reading  as  follows: 

*Q.UESTIOH«  miether  or  not  the  asphalt  workers 
in  the  Ctreet  Repair  Departraent  doing  work  out  of  1^ treat 
Repair  Maintenance  can  perform  Jobs  on  street  repairs 
when  such  jobs  are  not  imder  |a000,00  estiioate?'' 

OPINION 

The  loatter  of  yovir  inquiry  seems  to  be  regxilated,  not  only 
by  Section  95  of  the  oheu>tery  but  by  Ordizianoe  No,  9,087,  ccMtmonly 
known  as  "Contract  Procedure  Ordinance",   Section  95  of  the  charter 
provides I 

"The  oonstrtustion,  reconstruction  or  repair 
of  ptiblie  buildings,  streets,  utilities  or  other  public 
works  or  improvements,  and  the  purchasing  of  si^plies, 
materials  and  equipment,  when  the  expenditure  involved 
in  each  case  shall  exceed  the  mm.   of  one   thousand 
dollars  (|. ,000,00),  shall  be  done  by  contract,  except 
as  otherwise  provided  by  this  charter," 

Section  5  of  the  ordinance  mentioned  also  places  a  limit- 
ation of  One  Thousand  I)olleu*s  ($1,000,00)  upon  work  on  public  streets 
without  bids  being  received  therefor. 

You  are  therefore  advised  that  subject  to  the  exceptions 
noted  in  Section  95  of  the  charter  and  in  the  ordinance  mentioned 
which  have  to  do  with  cases  of  eanergenoVi^  all  contracts  for  street 
work  in  excess  of  One  Thousand  I'ollars  (^,000,00)  must  be  let  to 
the  lowest  bidder. 

Under  the  provisions  of  the  charter  and  the  Contract  Pro- 
cedure Ordinance,  the  department  may  bid  and  if  It  Is  the  lowest 
bidder  may  receive  the  aw8a*d  of  the  contract  and  ti-ien,  of  course, 
the  asphalt  workers  in  the  street  repair  department  may  perform 
thw  work, 

I  note  that  in  your  letter  the  words  "repair  maintenance" 
are  used.   Ordinary  jaaintenanco  work  Is  not  subject  to  the  pro- 
hibition of  either  the  charter  or  tlie  oj?dlnance,  but  ma  ntenance 
cannot  be  construed  to  mean  repairs,  for  if  it  Is  it  comos  within 
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the  charter  t>Pohlbltlon. 


I  take  that  the  maintenance  of  a  street  means  such  minor 
irepalrs  as  are  necessary  to  keep  it  in  its  existing  condition,  while 
repairs  would  moan  a  more  substmitial  amovuit  of  work  necessary  to 
restore  it  to  its  previo^is  condition  after  it  had  been  damaged,  de<- 
stj?oyed  or  worn  out  by  \isage. 

You  are  therefore  adrised  that  in  tiie  repair  of  public 
streets  in  all  cases  where  the  cost  of  said  repair  is  more  than  One 
Thousand  I\>llar8  (flCX)0,CX))  the  city  can  perfox*ra  the  work  only  if 
it  is  the  lowest  bidder  under  bids  called  for  by  the  proper  depart- 
ment and  that  the  maintenance  of  streets  only  involves  s'uda  minor 
repairs  as  are  necessary  to  keop  them  in  their  existing  conditions* 

Yours  v«(»y  truly. 


'ST^nmmmr 


Boax^  of  Supervisors, 
City  Hall, 
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J\ay  6,  1933, 

SUBJECT:     In  re  Oano«llatlon  of  i'rronorous  Ass^asraent. 

D«&r  Sirs 

I  have  your  letter  reading;  as  follovis: 

"Lot  14aP  blook  6475  In  Volvune  38  of  the  Assess- 
ment Roll  is  a  vacant  lot  and  should  have  been  assessed 
for  each  of  the  years,  1927  to  1951  Inclusive,  as  followsa 

"Land  $200.00,  iLiprovenents  Nil, 

"^wing  to  a  clerical  error  tliis  office  assessed 
inpr overrents  on  said  lot  for  years  1927,  1928  and  1929 
to  the  value  of  $500,00  for  each  of  said  years, 

"For  the  ;;'ears  1930  and  1931  In^rovenanta  to  the 
axnoimt  of  ^|800,00  eacli  year  were  asaessed  on  said  lot, 

"Mr,  Howard  C  Kellum,  owner  of  said  lot,  wishes 
to  redeem  same  before  be?.ng  sold  by  the  state  in  August, 
1933,  and  requests  that  all  taxes  ajid  penalties  accrued  on 
said  improvements  assessed  against  said  lot  be  cancelled, 
leaving  only  tho  taxes  and  penalties  accrued  on  the  vacant 
lot  to  bo  :)ald  by  liim, 

"Section  3004A  of  the  Political  Code  provides  for 
tlie  procedure  to  be  followed  in  such  cases, 

"will  you  please  have  taxes  and  penalties  on  assess* 
ment  for  improvements  as  above  stated  cancelled,  so  that  Mr, 
Ksllum  liiay  redeom  his  lot  before  sa^e,'^ 

OPIIilON 

It  appears  from  your  comn-unlcatlon  that  the  lot  mentioned 
therein  was  erroneously  u-ssossed  for  the  years  mentioned  for  the  reason 
that  if  tliere  were  no  improvements  upon  the  property  any  assessment 
for  s\iCh  improvexixents  was  erroneous  and  in  excess  of  the  actual  cash 
valxis  of  the  property  assessed. 

Section  3804A  was  passed  for  the  ptirpose  of  remedying  such 
conditions  as  you  mention.  Therefore,  if  the  ov;ner  of  the  property 
will  make  application  to  the  board  of  supervisors  for  a  cancellation 
of  the  erroneous  assessment  and  yoiir  office  will  approve  the  granting 
of  the  request,  I  will  be  very  happy  to  approve  the  same  and  forward 
it  to  the  boajrd  of  supervisors  with  my  recommendation  that  the  re- 
quest be  granted. 

Yours  very  txnaly. 


»l^-ii     ,(i    V 
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JiOy  28,  1053< 


IQBASVt     In  r«  PaTosat  of   ivvrtiiaa  to  S<a»>ol 
Janitors  and  Sataiool    ngiiuars* 

G«atl 


X  liAT«  j^oup  lett«r  ralatlTo  to  tha  pajaant  of  ovartlaa  to 
Janitors  vorldUig  in  tha  ni^t  sohools  and  to  janitors  irorking  at  sp90^ 
ial  aaatinga  held  in  school  buildings,  such  as  Bey  teout  aaatlngs^ 
parimts'  ni^ts«  ate*,  vhioh  lettar  also  da&ls  wit^  otrertiBM  for  sehool 
enginaara  sarring  in  lika  capacity. 

I  imderstand  that  all  of  thesa  «nplo3ro«s  haira  randarad  thaiy 
additional  serrioa  undar  tha  esqprass  direction  of  tha  Board  of  Education 
and  with  tha  ajprass  promisa  that  they  should  ba  eoBQ>anstatad  for  tha 
raaaonaMa  valua  of  tha  ovartina  during  aliieh  thay  randarad  aarrica  to 
tha  city. 

I  ftu>th«*  undarstand  that  the  aarvica  was  not  randarad  up<m 
rara  oeoaaions,  but  was  randara4  oontinuoualy  during  cartain  saaaona 
of  tltm  year  nftiwi  tha  sarrioas  of  thaaa  particular  ai^loyaaa  w«^  ra- 
quirad* 

I  alao  furth«>  ui^terstaad  that  iqppoiatftmnts  hawa  now  Ussn 
I      waids  ao  that  such  ovartima  is  eowwrad  in  tha  smlary  ordinaiusa  or  is 
parfawsad  b?  oaploj—B  ottme  them  thosa  regxilarly  aniployad  in  tha  po- 
aititam  mantionad* 

OFIHIQI 

8aati<m  leo  of  tha  ehartev  wotild  saoa  to  provlda  that  tt» 
aalary  or  waga  fixed  for  aaoh  officer  or  w^loyaa  of  tlia  city,  aa  pro- 
vldad  in  the  ohart«p,  would  ba  in  full  oaB^p«aaatl(m  for  all  aarvleaa 
raadsrad>  it  ia  not  naaaasary  at  this  tiaa  to  datarsiina  as  to  irtiethar 
or  not  thia  ^mrt«r  provision  prohibita  tha  allowing  of  ooeq>«uation 
for  oTartiata  in  all  casaa.  Howavwr»  I  baliava  that  thara  ara  sp^Al 
ciretsuitaneas  raflpurding  the  above  mantionad  aa^loyaaa  which  will  take 
than  out  of  the  or§laarf  oharaatM>  of  oyaHdsMi  a^ETad. 

In  the  flF3t  olaoe  tha  i^oard  of  location,  under  tha  ehartav 
and  under  tha  general  law  of  the  state,  had  con1»»ol  of  its  sabool 
buildings,  and  under  the  gwienQ.  law  is  given  power  to  «aploy  janitors 
and  other  ti^oyeea  for  the  yarioua  achoola*   Saas  Section  5«770. 
8G100L  COIS. 


Section  5«772  of  the  aana  coda  Biakaa  it  the  daty  of  the  Board 
mi  Mucation  to  fix  ai^  preacriba  the  duties  to  be  performed  by  all  the 
persons  in  public  aerviee  in  the  school  district. 


Saotion  5.780  of  the  sane  coda  gives  to  tha  Board  of  iiduoation 
tha  paver  to  fix  and  ordMP  paid  the  coMpanaation  of  janitors  and  othMP 
•aployaos  aB^iloyed  by  auflh  board. 

In  view  of  the  very  broad  powers  glvwi  to  the  Board  of  r:da- 
cation  by  tha   state  lev,  and  in  view  of  th»  fact  that  the  aarvico 
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by  th«  0aq^oj—9  which,  you  montlon,  and  tli9  fui*th«r  faet  th«t 
th*  oTitrtlait  vas  MPvad  tqxm  th«  oxpr«»s  pponia*  aad*  by  th«  Board  of 
Eduaation  that  a  def  inlta  aaK>unt  vould  ba  paid  tor  aald  ovaptlaa  aarvad, 
aaA  that  tha  funda  ware  avallabla  in  thm  Dapajptaant  of  Eduoatloa  for 
iSb»  payant  of  auoh  aarrioa,  ymt  ax*a  adrlaad  t^iat  in  my  opinion  tSsm 

Qt  tliaaa  wiployaaa  eonstituta  valid  dMWida  against  tha  lapo't* 
oC  fdi— atien  «at  that  tha  aaid  Atmmnflim  iJuwlff  ba  approTad  by  your 
laaloB  and  audi  tad  by  tha  aontrollmp«  as  I  hava  alroady  said  that 
tha  Tiavs  harain  wcpraasad  ara  not  to  ba  tak^  to  tha  tf foot  l^mt  an 
allawanea  oan  ba  imM  tor  ovartina  aarrad  by  any  taployaa  tmlaaa  a3Ci>rass< 
ly  proridad  for  by  ohartar  or  by  ordlnanoa»  and  ara  llialtad  aaraly  to 
tha  — p3.aya^  abova  aantiimad  i^v>  wara  as^loyed  by  tha  P^Murtaiant  of 
gjaaation  and  «ara  tai«raf<uni  aobjaat  to  a  mora  libaral  rula  ra^irdinf 
orartlaa* 

Ka«paotfully« 


day  AyfQkaar 

Civil  3«nriea  Coanisaion, 
City  Hall. 


Copy  to:     Controller 
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July  26,   igS3, 

SUBJBOTt  In  re  Leares  of  Absence  to  Attorneys 

Serrlrjg  in  the  Office  of  City  Attorney. 

aentleiBMia 

I  have  yoxLT  letter  reading  as  follows < 

"Pollowing  is  an  excerpt  from  the  minutes  of  the 
regvilar  meeting  of  the  CiTll  Service  Coranission  held  July 
12,  1933 t 

^^^^  'A  coBaounl cation  dated  June  30,  1933,  was  re- 

ceived from  Thomas  P.  Slevin,  requesting  that  he  be  gx*anted 
em  Indefinite  leave  of  absence  from  July  3,  1933  from  the 
position  of  Deputy  Tax  Collector,  in  order  that  he  !aay  con- 
tinue serving  in  the  position  of  Assistant  City  Attorney* 
The  request  of  said  Slevin  was  denied,  for  the  reason 
that  the  positions  Involved  are  not  in  the  Sttne  department, 
nor  are  their  duties  eo-related,  and  said  Slevin  has  al- 
ready had  the  maximum  period  of  leave  of  absence  allowed 
under  the  charter  in  his  case,  namely  leave  of  absence 
from  January  3,  1938  to  Jtily  3^  1933.  The  Secretary 
was  directed  to  request  an  opinion  from  the  City  Attorney 
as  to  whether  or  not  its  action  in  denying  said  Thama« 
P.  Slevin  a  fuz»ther  leave  of  absence  is  legally  correct, 
and  also  to  make  similar  request  of  the  City  Attorney 
at  the  same  time  regarding  the  case  of  Harold  J.  Riorden, 
shose  request  for  leave  of  absence  tms  denied  at  th« 
last  regular  meeting  of  tlils  Gcmmlsslon  for  the  saaM 
reaaosui.'  ** 

OPINIOH 

Section  133  of  the  charter  deeds  with  the  granting  of  leaves 
of  absence,  the  pez^inent  portion  thereof  reading  as  follows s 

''Leaves  of  absence  to  officers  and  mnployees 
of  the  city  and  county  shall  be  govex*ned  by  xniles  estab- 
lished by  the  civil  service  cc»amission,  provided  that 
leave  of  absence  to  any  officer  or  employee  for  the 
purx>ose  of  leaving  the  city  and  county,  talcing  a  posit- 
ion outside  of  the  city  and  county  service,  or  accept- 
ing a  position  in  some  department  or  office  of  the  city 
and  ooimty  other  than  the  one  in  which  he  is  employed 
and  f^ere  the  duties  are  in  no  way  related  to  the  duties 
covered  by  his  civil  service  classification,  shall  be 
limited  to  six  months;  emd  provided,  further,  that  no 
limit  slmll  be  placed  on  a  leave  of  eibsence  granted  to 
enable  an  officer  or  employee  to  accept  promotion  to  a 
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non-clvll  service  position  in  tho  same  department  in  whioh 
he  holds  civil  86z>vloe  status,  or  promotion  to  co-related 
work  in  another  department  or  offioe  of  the  city  and  coimty*** 

lAider  the  above  quoted  language  leaves  of  absence  to  offic- 
ers and  employees  of  the  city  and  oormty  \iiho   take  positions  outside 
the  eity  and  county  8ex>vioey  or  accept  a  position  in  some  departaient 
or  office  of  the  city  and  county  other  than  the  one  in  idiich  he  is 
eBQ>loyed  and  triiere  the  duties  are  in  no  way  z^elated  to  those  covered 
by  his  civil  service  classification «  are  limited  to  six  months* 

It  is  the  ftnotion  of  your  oommtission  to  determixM  whether 
the  duties  in  the  new  position  are  so  related  to  the  duties  of  the  old 
one  as  to  bring  them  witliln  the  exception  to  the  six  months  rule  and 
yotir  fiitdlng  in  this  respect  will  be  binding  iipon  the  applicant  xtnless 
the  same  is  roviewed  by  the  courts* 

In  the  ease  of  Slevln  mentioned  in  your  letter*  I  can  state 
that  his  duties  at  this  time  are  those  of  an  assistant  city  attorney 
and  X  do  not  believe  that  they  would  omae  within  the  category  of 
el er leal  work. 

I  en  not  sux^e  that  Mr*  Rlordan  eosaes  within  the  eaae  category. 
I  understand  that  for  sometime  past  ho  has  been  serving  in  the  office 
of  the  tax  eollector,  having  been  transferred  fx^ota  the  office  of  the 
chief  adtadnistrative  officer,  and  that  alnoe  the  first  of  July  he  has 
had  the  title  of  Attorney  for  the  Bureau  of  Delinqxient  Ue venue.  The 
Bureau  of  Delinquent  Revenue  is  under  the  jurisdiction  of  the  tax 
collector  and  therefM!>e  Mr.  Hiordan  has  not  been  transfeirred  to  any 
other  office  and  la  serving  in  that  biu^eau  merely  with  the  consent  of 
the  city  attorney  and  therefore  £iay  be  said  to  have  accepted  a  pro- 
aoti<m  to  a  non-civil  service  position  in  the  same  departaaeofc.  I  am 
not  fanllisr  with  the  exact  character  of  i!r.  Hiordan*  s  work  and  while 
I  know  he  represents  the  Bureau  of  Delinquent  Revenue  v^en  that  bureau 
prosecutes  an  action  to  recover  moneys  due  the  city,  I  understand  that 
this  parti otalar  portion  of  liis  work  takes  up  but  a  small  part  of  his 
tlsM  and  that  in  addition  thM^eto  he  performs  a  large  amount  of  cler- 
ioeX  worky  whioh  might  make  the  work  which  he  Is  doing  at  the  present 
time  co-x>elated  to  his  former  work.  This,  however ,  is  a  matter  whioh 
your  ocnviisslon  will  li&ve  to  determine  upon  such  investigation  as  you 
desire  to  make. 

You  are  tlierefore  advised  that  X  believe  the  action  of  your 
esBsdssion  in  denying  Mr*  Slevin's  request  for  a  further  leave  of 
sbsesiee  is  proper,  but  your  action  in  the  o&se  of  Mr*  Hiordan  would 
depend  upon  jomt  ]-odSBMnt   as  to  the  character  of  the  work  whioh  he  is 
doing* 

Hespectfully, 

CI!!V  AT'l^HEV 
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Atiguet  Q,   1933. 

SUBJECT:  Member  of  Legislature  Acting 
as  Toacher* 

GentlttMnt 

This  office  is  In  receipt  of  yo-ur  request  for  an  opinion, 
as  follows t 

REQUEST 

"Is  there  any  legal  ohstructlon,  by  ctiarter  pro- 
vision or  otherwise.  In  the  way  of  a  member  of  the  legis- 
lature holding  a  teaching  position  In  the  Scm.  Francisco 
Public  School a?" 

OPINION 

In  the  case  of  LhnfKKI.  v,  JOimsoK,  105  Cal,  App.  694,  the  court 
held  that  a  high  school  teacher  Is  not  an  officer.   The  court  also 
aeld  that  there  was  no  inhibition  against  the  holding  of  a  position 
I   as  an  Instructor  In  a  high  school  by  a  member  of  the  legislature* 

Likewise,  there  does  not  apijear  to  be  any  objection  In  the 
San  Francisco  charter^  to  the  holding  of  a  teaching  position  by  a 
monber  of  the  loglalattur-e. 

Section  142  of  the  charter,  which  is  the  only  section  dealing 
v.lth  the  subJect-TTiatter,  does  not  apply,  for  tb.e   reason  that  a  high 
school  Instznictor  Is  not  a  public  officer,  and  for  the  further  reason 
that  a  high  school  Instructor  Is  neither  an  officer  nor  enij^loyee  of 
the  City  and  County  of  San  Francisco,  but  Is  an  earaployee  of  the  high 
school  district  of  the  City  and  Coimty  of  San  Francisco* 

It  Is,  therefore,  ray  opinion  that  there  is  no  Inlalbltlon 
whatever  against  a  member  of  the  legislature  holding  a  teaching  po- 
sition with  the  San  Francisco  Public  ;  chools* 

Respectfully, 


6tfV  KTimWl 


I      board  of  Education, 
Audit  or  lixta. 
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July  26,  1933. 


SUBJECT:  In  r«  Transfer  of  Employees  En|;ag«d 
In  Maintenance  of  Ptibllo  Btiildlnga 
from  the  Departmdnt  of  Public  v/orka 
to  the  Department  of  Public  Heal^* 

Gentlemen  3 

I  have  yotir  letter  reading  as  follows: 

"Following;  is  an  eaoerpt  from  the  minutes  of  the 
regular  meeting  of  the  Civil  Service  CommiBSion  held  June 
21,  1933 t 

*A  communication  dated  June  15,  1933,  was  received 
from  the  Acting  I^iractor  of  Public  Health,  containing  the 
following: 

'In  Section  57  of  the  Salary  Ordinance 
for  the  fiscal  year  1933-34  there  appears 

Item  1  2  A404  Plximbers  at  |10«00  per  day 

2  X  A504  Steanfitter  at  $10.00  per  day 
Loguna  Honda  Home 
and  in  Section  59 
Item  1  2  A154  Carpenters  at  #9.00  per  day 

2  1  A354  Painter  at  $9.00  per  day 

3  2  A404  Plumbers  at  $10.00  per  day 

4  1  A504  Steamfitter  at  $10.00  per  day 

San  Francisco  Hospital 

These  are  new  positions  as  far  as  the  De- 
partment of  Public  Health  is  concerned,  though 
these  positions  in  otir  institutions  have  been 
filled  by  employees  of  the  Department  of  Publio 
Works • 

What  pz^oedxcre  must  this  Department  follow 
to  have  these  mechanics  transferred  to  the  Depart- 
ment of  Public  Health? • 

The  Secretary  was  directed  to  request  tlie  City  Attor- 
ney for  an  opinion  as  to  ijiiiether  or  not  the  Department  of 
Public  Works  is  required  under  the  new  (rfiarter  to  repair  and 
maintain  all  buildings  and  structures  owned  by  the  oity,  as 
it  was  under  the  old  charter." 

OPINIOH 

Your  request  for  information  being  contained  in  the  last  para- 
graph of  your  letter  I  will  confine  myself  to  the  matter  mentioned  in 
said  paragraph. 

ynder  the  present  charter  the  Department  of  Public  Works  is 
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under  the  Jurisdiction  of  the  Chief  Administrative  Officer  and  is  pro- 
vided for  in  Section  61  of  said  charter*   The  pertinent  language  of 
the  section  reading  as  follows: 

"Department  of  Public  Woiics,  which  sliall  in- 
clude the  functions  and  nersonnel  of  the  department  of 
public  woiks,  as  established  at  the  time  this  charter 
shall  go  into  effect,  with  the  exception  of  functions 
and  personnel  which  are  established  by  this  charter 
under  the  management,  direction  and  control  of  the 
public  utilities  commission,  ♦  *  ♦." 

The  same  section  provides  for  the  Department  of  Pobllc  Health. 
The  pertinent  portion  relative  thereto  reading  as  follows: 

"Department  of  Public  Health,  which  shall  in- 
clude the  functions,  institutions  and  personnel  of  the  de- 
partment of  public  health  as  existing  at  the  time  this 
charter  shall  go  into  effect,  and  which  shall  include  also 
the  maintenance  and  opeiation  of  the  institution  known  as 
the  juvenile  detention  home,  and  the  personnel  engaged  in 
such  maintenance  and  operation." 

It  is  therefore  evident  that  it  was  the  intention  of  the  chart- 
er fremers  to  leave  the  functions  of  the  Department  of  i>ublic  Health  and 
the  Department  of  Public  ..orks  in  the  same  condition  in  which  they  ex- 
isted under  the  charter  superseded  by  our  ireaent  one. 

Under  the  provisions  of  subdivision  6  of  section  9,  chapter 
I,  article  VI,  of  the  superseded  charter,  the  Department  of  public 
v.orks  was  given  charge,  under  such  ordinances  as  the  Board  of  supervis- 
ors might  from  time  to  time  enact  "of  the  construction  of  any  end  all 
public  buildinf^s  and  structures  under  olans  duly  approved  by  the 
Various  departments,  including  all  school  houses  jrnd  fire  department 
buildings,  and  the  repair  and  maintenance  of  any  and  all  buildings 
and  structures  owned  by  the  city  and  county". 

The  subdivision  quoted  has  received  the  construction  of  two 
of  ray  oredecesaors  in  office. 

On  December  £3,  191S,  Honorable  Percy  V.  Long  hod  occasion  to 
advise  the  election  commission  that  it  had  no  power  to  appoint  a  car- 
penter for  the  purpose  of  repairing  and  setting  up  election  booths, 
concluding  his  opinion  to  thct  department  in  the  following  words: 

"Therefore,  in  answer  to  your  first  question,  it  is 
my  opinion  that  yoiir  honorable  board  (election  commission) 
has  no  ^>ower  to  appoint  a  carpenter  under  the  power  to 
appoint  clerical  assistants  and  that  the  construction,  re- 
pair and  maintenance  of  election  booths  or  election  houses 
is  under  the  jurisdiction  and  control  of  the  board  of  publio 
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works  of  this  city  and  coimty,** 

See:   LONG'S  OPINIONS,  191S-1916,  pages  486-487. 

Mr*  Long*s  suocessort  Mr*  George  Lull,  had  occasion  on  November 
86,  1918,  to  give  consideration  to  the  same  provision  of  the  old  charter 
Insofar  as  it  related  to  repairs  upon  buildings  tinder  the  Jurisdiction 
of  the  Department  of  Public  Health.  After  quoting  the  subdivision 
above  quoted,  Ivlr*  Lull  saidt 

"There  Is  no  px*ovlsion  of  tlie  article  of  th» 
charter  pertaining  to  the  powers  of  the  board  of  public 
health  which  in  any  7/ay  modifies  the  section  of  this  chart- 
er above  quoted.  ;;-^'-;h«-  I  therefore  advise  you  that  insofar 
as  the  repair  of  the  emergency  hospital,  San  Francisco 
hospital  and  relief  home  are  concerned,  they  are  within  the 
jurisdiction  of  tlie  board  of  public  works* ** 

See:   LIILL»S  0PIWI01«|^  1918,  No.  117. 

My  predecessors,  in  reaching  the  conclusion  vAiich  they  did,  were 
to  a  lai-ge  exttint  Giil<i®<i  ^}f   the  opinion  of  Honorable  Frsmklln  K.  Lane 
-under  date  of  Octooer  2,  1900 .  in  wiilch  he  advised  the  Board  of  Education 
that  the  board  of  Public  Vvorks  was  tiie  proper  body  to  malce  repairs  to 
school  buildings,  notwithstanding  the  broad  powers  which  the  state  law 
gave  to  the  Board  of  lilducatlon  over  such  buildings* 

Sees  LAMIS'S  OPINIONS,  pages  365,  369. 

I  am  quite  in  accord  with  the  conclusions  reached  by  my  prede- 
cessors relative  to  the  powers  of  the  Department  of  Public  V'orks  and, 
as  I  have  stated  above,  the  present  charter  clothes  both  the  Department 
of  Public  Works  aiid  the  Department  of  Public  Health  with  all  the  powers 
and  authority  wliich  each  of  said  departments  had  xmder  the  old  cliarter, 
and  therefore  it  Is  the  function  of  the  present  Director  of  Public 
Works  to  provide  for  the  repair  and  maintenance  of  all  public  buildings* 

You  are  therefore  advised  that  if  the  persons  mentioned  in 
yotir  letter  are  engaged  in  the  maintenance  or  repair  of  any  of  the 
buildings  under  the  jurisdiction  of  the  Department  of  Public  Health 
their  transfer  to  that  depcu"tment  is  improper,  for  the  reason  that 
these  repairs  are  vinder  the  jtirisdiction  of  the  Director  of  Public 
Works* 

Respectfully, 


rrrrrwmwr 

Civil  Service  Commission, 

Cfopl^s  ^o:  Chief  Administrative  Officer, 
Director  of  Public  Yiforks* 
#1 
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Aug.    9,    193P, 


SUBJECT:      BeYerag«  Dealer  Licenses. 


GentlMsen: 


This  office  is  in  receipt  of  your  requMt  for  an 
opinion  as  follows: 


"Application  has  b  an  made  to    this   Board  by  the 
Grant  Hotel,   753  Bush  c3treet,  as  a  BeTerage  Dealer,   and 
the  applicant  tiierefor  states  that  they  desire  to   sell 
bottled  beer  to  be   deliv3red   to  the   rooms  of  their 
guests,     section  9  of  Crdinanoe  No.  S.04123  reads  as 
follows: 

'Licenses  for  the  business  of   selling 
beverages  to  bo   consumed  upon  the  premises 
shall  be  granted  only  to  bona  fide  restau- 
rants,  lunch  rooms,   buffet,   grill  room, 
lunch  counter,   dining  room  of  hotel,   dining 
room  of   boarding  house,   and   coffee  shop, 
incorporated  clubs  and/or  hotels,   exoept  as 
other   ise  in  this  ordinance  provided. 
Holders  of  licenses  for  the  business  of 
selling  beverages  to   be  consumed  upon  the 
premises  may   serve  beverages   to   bona  fide  guosts 
only,    to  be   consumed  at  regular  public  tables, 
eating  counters,   or,   in  the   case  of  hotels, 
beverages  may  be   served  in  guest  rooms.* 


o..-i::iON. 

Ordinarily,   a  hotel  room  occupied  by  a  gUAst  constitutes 
his  home,   so  tlmt  beverages  delivered   to   ti^ie    room  would   be  in   the   same 
category  as  bevera^^es  sold   by  a  beverage  dealer  to  a  household   in  a 
residential  district.      However,   Section  9  of  Ordinance   -io.   3.041E3  seems 
to   classify  hotel   room  servce  with    restaurant,    lunch   room,    etc.    service. 
From  an  examination  of      ection  9   it   appears   that  this   was   the   intention 
of  the  Supervisors  whan  the  ordinance  was  passed* 
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Itader  th«8«  clrcumetanoes,    it  Is  my  opinion 
that  hotels  are   In  the   saiiie   category  as   restaurants,    Ivmoh   rooms, 
•to.,   ond  must  therefor*  pay  a  license  fee  of   !^100,00  per  annum. 


Respectfully, 


CITY  ATTOmiSt* 


Board  of  Beverage  Cotoaissioners. 
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August    25,1933. 


In  re:   PUHOHASB  OF  BA.SEB/XL  SaiTS 

FOR    BASEBALL  TEAM  MAINTAI'^D 
UNDER  AUSPICES  OF  f?UNIClPAl 
RAILWAY. 


Dear  Sir: 

I  am  In  receipt  of  your  request   that   I  adviee  you  as  to 
the  legality  of  your  dopartnient  purchasing  baseball   suits  to   be  used 
by  a  baseball   team  maintained  by  the  l!unicipal  Railway,   and    to  pay 
for  same  out  of  railifay     funds.     The   suits   are  not  to   belong  to  the 
members  of   the   team  either  individually  or   collectively,   but  are   to 
remein  the  property  of  the   City,   to  be  used  by  the  team  irrespective 
of  the  personnel  of  its  meniber^ip. 


OPINION 

On  March  27,1929,   I  had  occasion  to  consider  nhat  might 
sewn  to  be  a   similar  steteient   of   facts,   when,    the  Parchaser  of 
Supplies,   was  advised  that    the   purchase  of   rubber   coats  and   rubber 
Gaps  for  the   traffic  officers,    could  not  be  riade  at   the  expense  of 
the  municipality.     However,    1   believe   that   the  facts   in  the  instant 
ease  are  Cifferent  from  the   one  mentioned,   for   the  reason  that  here 
we  may  look  upon  the  expenditure  by  tiie  railway  as  a  proper  expen- 
ditura  for  advertising  and  popularizing  the  railway,   and   the  railnay 
as  a  utility  undoubtedly  has  the  riejbt  to  expend  money  for  advertising 
purposes.     Furthermore  there  is  no  transfer   of  ownership  of  the  suits 
in  question,    they  continue   to   be   t2ie   property  of  the  railway,  and  as 
they  can  only  be  used  for  the   special  purpose  of  enabling  certain 
employees  to  enr^aga   in  activities  which  are  undertaken  by   the  railway 
for  its  own  benefit  and  for   tho  benefit  of   its  employees. 

Under  these  conditions   I  believe  that  you  have  the  power 
to  purchase  the  suits  in  question  and  to   pay  for  same  out  of  railway 
funds. 

Respectfully 


To- 


THE  I^iANAGER  OF  PUBLIC  UTILITITSS. 


City  Attorney, 
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l»g.   30,    19^3. 


SUBJECT:       In  re  Changing  at    rime  of  Fixing 
Tex  iiate, Estimated    ewnuee  tram. 
Natar  Pepartment,   in  entioipation 
of  Reauotion  of  watar  AaX^s* 


Daar  alrst 

I  flsa  in  reoaipt   of  your  raquiat  that  I  advise  you  if 
the  Board  of  Supervisor  a  can  on  tha  fixing  of   the  annual  tax  rate, 
ohenge  the  estimate  receipt  of  sooaeya  from  the  uan  Francisco    .ater 
DepertmoDt,   anticipating  that   the  estimate   In  the  annual  budget 
heretofore  adopted  by  the  :^oard  would  be  partially  or  totally 
applied  to  the  reduction  of  water  rates  rather  than  to  permit  it 
to   flow  into  the   general   fxinds  of  the   city*     ^'^  inTeetigatlon  of 
your  Annual  Apiropriation  Ordinance  ^owa  that  your  Board  has 
estiaated   that  the  ainoimt  v^ioh  would   flow  into   the  general  funds 
at  the   city,   to   be   v901, 410.00,   send  has  by  appropriation  No.  2S4, 
eet  forth  in  this   ordinaaoe,   appropriated  this  amount   to   the 
general  fund.     The  question  therefore  is,  can  tiiis  estiaate  now 
be  changed. 


OPINIOH. 


When  you  received  the   annual  budget  eatioate 
by  the  llayor  under  authority  of  Section  72  of  the  charter,    it 
oontained  an  estisaate  of   1he  receipts  of  each  department.     The 
••ction  gives  to  your  bc«iz^  the  authority  to  deal  with  t^e  budget 
estiniate,   with  the  proviso  that  you  could  not  increase,   or  add  any 
new  item  for  personal  or   oontraotual  service.     It  was  within  the 
power  of  your  board  to   accept   or  rejeot  the  Ilayor's  estimate  of  the 
anticipated  revenue   from  each  departaoit,   and  to   decrease  or  reject 
any  itan  contained   in  the   bud{^t  estioete.     The  section  also  laakea 
it   incumbent  on  you  to  adopt   the  budget  estizfiate  as  submitted  or 
aaended,   and   to  pass  the  necessary  appropriation  ordinance  which 
Impropriates  tho  revenue  of  the  city   to  bo  received  from  all   sources 
for  the   current   fiscal  year.     This  you  did,   end  as  already  noted, 
the  appropriation  ordinance  inakss  an  appropriation  of  ^901, 410.00 
from  the   surplus  of  the    >«ater  Department  to  the  t'lQneral  fimd.     You 
could,  or  could  not  have  oEide  this   appropriation,   as  section  129 
provides  that,   i^n  the  accumulations  in  the   surplus  fund  of  any 
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utility,   in  ary  flsoel  year,  exceeds  tTronty-fi"ro  per  cent  of  the 
total  expenditures  Off  suoh  utility  for  operation,   repairs  and 
Baintoaance  for  the  preceding  fiscal  year,  such  excess  may  be 
transferred  by  the  board  of  supervisors  to  the  general  f\md. 
This  you  have  done  by  your  apparopriation  ordinaxioe,   and  the  appro- 
poriation  is  effective,   in  eo  far  as  the   estimated  revenue  will 
beooBie  availebla*     iiee  last  para^iraph  of  t^eotlon  78,  Charter,   the 
pertinent  portion  of  which  reeds  as  follows t 

•♦The  several  amounts  of  estimated 
reventts  and  proposed  exr:'endlture  contained 
in  the  annual  appropriation  ordinance  as 
adopted  by  the  board  of   superviscare  shall  be 
and  beccDB  aj^ETOpri ated  for  the  ensuing 
fiscal  year  to  and  for  the   several  departments, 
bureaus,  offices,  utilities,  boards  or 
comiaissions,    end  for  the  purposes  sfiecified." 

Your  board  could  have  refused  to  make  any  appropria- 
tion from  anticipated  water  revenue,   md  could  have  left  it  accumu- 
late into  surplus,   to  later  be  made  the  basis  of  a  rate  reduction 
should   the  rublic  Utilities  Ccanmlssion  reooirimand  end  your  board 
approve  such  reduction.     This  you  did  not   do,  but  saw  fit  to 
appropriate  the   anticipated   surplus  to  the  general  fund  in  order 
to  lessen  the  amount  which   would  otherwise  have  to  be  raised  by 
taxes. 

It  seems  to  me  that  this  appropriation  is  now 
beyond  recall.     The  time  for  passing  an  appropriation  ordinance  has 
passed,   and  it  only  remains  far  you  to  fix  a  tax  rate  which  will 
produce  the  aciount  necessary  to  meet  your   ai^ropriatlons.     This 
duty  is  imposed  upon  you  by  uection  78  of  the  charter.     It  is 
therefore  your  duty  to    levy  a  tax  "the  Qstiraated  proc^ds  of  which, 
together  with  the   total   cmiount  of  raoeipts  and  reveniiss  estiriiated 
to  be  received  from  all   sources,  will   be  sufficient  to  meet  all 
appropriations  made  by  the  annual  appropriation  ordinance".     You 
have  already   in  yoxa?  budget   estims  te  'ind  in  your  annual  appropria- 
tion ordinance  made  youi'  estiaata  that  the  (janeral  fond  would 
receive  v^Ol, 410,00  from  the  Water  Bepartnent.     This   is  binding  on 
you  unless  it    could  be   shown  that  for   some  reason  this  aaoxint  will 
not  be  received.     There  is  now  no  such  showing  before  your  board. 
The  mere  fact  that  in  your  opinion  you  might  believe  that  a  reduc- 
tion in  water  rates,    the  effect  of  viiicii  would  be  to  leave  no 
surplus  in  the  water  Department,   would   be  advisable,    is  not  a 
sufficient  reason  to  change  your  estimate,   as  the  reduction  of 
rates  does  not  lie   entirely  with  you  but  must  be  initiated  by  the 
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i'ublio  Utilities  CoirEiiasion.     Therefore,    there  is  no  action 
vhioh  your  board  can  now  take  which  vill  moke   the  anticipated 
reirenue   of   the  Water  Departzaent  unavilable  for  the  general  fund* 

It  is  not  neeessary  to  detezmine  what  action  you 
could  no«  take  if  the  Utilities  Comniiseion  had  reoosaaended  to  you 
a  reduction  in  rates,   as  I  understand  that  such  is  not  the   case. 

You  are  therefore  advised  that  unless  it  is  shoim 
to  you  that  the   eiiticlpated  rerenuc    from  the  v.ater  Dopartnient  will 
not  be  available  as  per  your  estinate,   it   should  be  taken  into 
consideration  in  fixins  yoir   tax  rate,  and  your  failure  to  do  so 
JotkY  jeopardize  the  VGlldlty  of   the  rate  to  the  extent  which  said 
appropriation  >ffould  be  reflected  therein* 


•Jlncerely  yours, 


CITY  ATTORHSy. 


To  the  Board  of  superviiaors. 
Copy  to  Supervisor  Eavenner. 


rr?7D.'*  .3    r 
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Aug.  30,  1933, 


sUBJSCTt  Interested  Property  Owner, 

Within  meaning  of  zoning  .  roylslon 
of  Charter. 


D#«r  Sirs: 

This  ofiice  Is  in  receipt  of  yoiir  request  for  an 
opinion  as  follows: 

."(.uestion:     ^iho  is  an  Int-srosted  property  owner, 
withlA  the  aeaning  of  the  provisions  of    ieotlon  117  of  the 
Charter' 


QPIKIOS. 

Section  117  of  the  Charter  provides  thct  a  zoning 
chaafli  SBAde  be  laade  "on  tbe  applioetlon  of  an  interested  property 
owier**.     The    diarter  does  not    state  that  the   aiplicatlon  nmst  be 
aaade  by  the  owner  of  the  parcel  of  property  involved.     It  simply 
provides  for  an  application  by  an  interested  property  owner. 

It  would   seoQ  that  the  owner  of  one  parcel  of  property 
in  a  blook  would  be  Interested  in  a  re-zoning  of  adjacent  property, 
80  that  en  owner  of  property  is   not   confined  to  an  application  for 
a  re-zoning  of  his  own  property,   but   is  entitled  to  file  an  appli- 
cation for  a  zone  change  with  respect  to  property  which  affects 
hia  end  in  which  he  would  naturally  be  Interested. 

Under  the  circumstances,   it  is  isy  opinion  tliat  an 
interested  property  owner  is  one  who  is  interested  in  a  zone 
change.     The  charter  provision  with  respect  to  this  point  is  very 
broad,   but   is  not  ao   broad  as  to  pernlt  any  property  ovmer  to 
aadce  an  application.     Tt^  property  owner  must  be  interested  in 
■oat  way  in  tbe  desired  zona  ohaoee* 

Sincerely  yours, 


City  Planning  Conzalssion. 


^3tv%\ 
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aOBJidCTi     Citizenship  Idoatifloation  C&rd«  . 


This  office  is  in  receipt  of  your  request  for  an 
opinion  aa  followai 

''Poae  urdinanoa  lio»  5«421,  eat&bliaUiiig  a  "^ 
teployaent  Heglstratlon  for  iha  purpooa  of  idantiX^^lj  ^ 
flda  raaidenta  of  tiio  City  and  County  of  aan  Franoi^soo,  apply 
to  aoployaea  in  ahopa,  mills,  eto.?** 

action  9  of  OrdL-^anoa  Ko.  5.4&1  pravldas  a»  follows: 

"Section  9.         lio  peraon  shall  heraaTter  be 
•mployod  on  any  public  ^^oi^  being  prosecuted  by  the 
City  and  County  of  Jan  rranclsco,  directly  or  by  cODtaPaett 
unlese  aald    ^irson  possesses  a  oard  cr    reglstrat  on  and 
Identificctiun,  issued  in  ourifuriaity  with  the  proviaiona 
of  this  ordioance*       Trovided,  however,  that  eis^oyaent 
oa  any  work  of  tlie  City  and  County  which  oay  hereafter 
be  undertaken  and  which  la  to  be    )cid  for  or  fiimnced 
nmliar  t!ie  -  Ity  of  the  act  of  Coiicrcss  coisiMinly 

kaoim  Qs  t;>u       ^.atlorial  Industrial  Keoovery  jiOt,'* 
shall  be  subject  to  the  !/rovisio;^  of  ^iid  act  and  to 
regxHatlons  »ad«  If/  oo-petont  autliority  regarding  the 

aADS*** 

The  forec;oln{?  Is  the  only  section  vfhich  indicates  the 
persons  affected  by  the  Ordinance.       /ui  exariination  of  thla 
soction  disclo;ies  that  it  applies  only  to  public  work  being  pro- 
secuted by  the  City  ar^  County   of  w-an  ?TancisOO  or  by  contract* 
It  appears*  furtherracre,  t^      ^^^X  Sl"^^  <*°  persons  actually  doi'.is 
work  oa  the  preaiaea  for  t.  iy'i'i^liPgrMitractor  or  a  sub-coatraotor. 

The  Ordinance  does  not  apply  to  laaterial  r«en  or  their  eisployees  for 
^e  reason  that  thejy  are  not  specifically  mentioned.       The  fabri- 
cator of  building  Eiaterials  to  be  liistalled  by  a  co^itractor   or  a 
sub-con  tract  or  in  a  public  build  iiig  under  construction  is  a 
:T>aterial  isaa  end  not  a  aub-ooutraetor* 
To   - 

Director  cf   Public  Works,  Respeotfully  subBltted, 

City  Hall. 


<E»^\ 


.e-bi/jO  ii.i 


,e:fttoW  otiitft    t)  lotoe'dQ. 


/-r^ 


•    21 »   1635. 

SOBUGTs     RSQUUltlOi,  by  3eT«rae«  aoe3Bl»«ioii  of 
S«l«  of  Hitters,  eto« 

G^atlcmat 

Tbis  ofrio«  is  in  receipt  of  yotir  roqueat  for  an  oplnitm 

«B    follows t 


"$•  r*s9tt«tfull7  request  an  opinion  frotn  you  upon  the 
following  Blatter t     we  are   in  receipt  of  ottsierous  ooi-^pl&ints 
of  Class  "A"  Bererane  Dealers'   selling  liquor,  Tia:   bitters, 
whiskey,  ete.,  containing  in  exoess  of  tliree  end  two-t<inths 
per  cent  of   aleohol  by  weight,   and  this  Hoard  has  ^opted 
•  rule  pr<&ibiting  suob  BeTera£;e  Dealers  frcn  selling,  dls- 
ywwiag  or  eerrlng  suoh  lieTerages  to  be  e<»sv»eA  upon  the 
^iOBises  where  sold. 

Seetion  S  of  Ordlnanoe  i<o.  ;i.04ia7,  Bereia^e  Qrdi::mme, 
presides  that 

*tte  Boerd  of  B^rera^  Comlssioners  shall  regulate 
the  retail  sale,  dispensing  aa&  serrin;-  of  bcvora  ea  in 
ezeees  of  half  of  one  peroent  of  aleohol  ^  ToIaBe  and  not 
in  ^xQ9m»  of  three  snA  ^BO*ten^s  per  sent  of  alediol  by 
weight,* 

end  aeetlmi  d  of  t}ie  said  Ordiaaae*  provides  tbet  tite  Board 
of  BeTerage  CocBissioners  laay  revoke  the  pemlt  of  any 
Bsfverage  Pttslsr  where  tirio  business  is  eondueted 

•in  a  disorderly  or  Issproper  manner,   or  in  Tiolation 
of  this  or   aaor  other  ordin^tce  of  the  City  find  County  of 
Sen  9^noi?:oo,  statute  of  the  ^itste  of  California  or  statute 
of  the  United     tates  of  joserioa.* 

What  we  would  like  to  be  advised  upon  is  whether  a    not 
this  Board  has  the  right  to  adopt  suoh  a  rule  and  to  revoke 
say  permit  for  violation  of  the  saiae*'* 


The  Board  of  Beverege  CoKBissioners  was  ores  ted  hy  virute  <t 
Ordinaneo  Ko.  3.041X27  and  this  ordlnsnoe  provides  for  the  r«gul*tion 
of  the  retail  sale,  dispensing  and  serving  of  beverages  within  oert&in 
preeentaees.       The  Boj^rd  of  Beverage  C<ataia  si  oners  has  no  powers  other 
than  thoae  given  under  the  ordinenoe. 

X  «B  infoTiiad  that  tJie  bitters  laentioned  in  your  request 


;!i.i.  ■■    J;.;*: 


'^x   fififij.: 


:©( 
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for  an  opinion,  have  b««n  olaasified  by  the  ?«derftl  GoveriSEient  as 
being  non-bevorege*       Keooe  V  qj  ti&y  bo  lawfvilly  sold  in  th«  abssnee 
of  any  st&t^te  preYenting  thair  Mkl««       If  the  sale  of  bitters  is 
lawful  you  have  no  30«er  to  pass  nny  rula  controlling  them*       Ton 
nay,  of  comtso,  pas*  a  rule  to  ttie  effeot  that  no  bevera^  eoolaft 
vithin  t^  control  of  the  Board  of  Beverage  Cosniea loners  shall 
be  sold  where  ^isicey  is  vended  as  the  laws  of  the  United  states  of 
ABierioa  will  thus  be  violated.       This   is  spesifleally  prorvided  for 
fey  ^ieetlon    6  of  the  crdineaoe. 

SluKild  yoa  desire  to  control  the  sale  of  bitters  t^is 
jsagr  possibly  be  esc ORixlished  by  an  (uiiendi^^nt  to  your  ordinanea  by 
tkm  Boa  Id  or  i^upervisora. 

nos^eotfully  subj^tted. 


To  - 

The  Board  of  Bevara«^  coiar.lsal oners, 

City  amXl 


September  23,  1933. 


SUBJ^Tt  In  r«  bids  for  Printing  Registers  for 
Llection  Lepartment* 

Dear  sirs 

I  am  in  receipt  of  ytrur  letter  fdierein  you  advise  ise  that  at 
the  request  of  the  iteglstrar  of  Voters  you  called  for  bids  for  the 
printing  of  registers  for  the  ooming  election  and  that  in  response  to 
said  advertisement  you  received  several  bids  for  the  work  required. 
All  of  the  bids,  with  the  exception  of  one,  offering  to  perform  the 
necessary  work  at  the  seune  price  -  the  one  bidder  mentioned  bidding 
a  lower  price  than  did  his  ccnnpetitors.  1  understand  that  it  is  con- 
tended by  the  ccnnpetitors  that  the  low  bidder  has  not  sufficient 
eqtLipment  to  perform  the  contract  on  iriiich  he  bid* 

I  also  understand  that  yo\:ir  advertisenwnt  requesting  bids 
contained  the  provision  that  you  reserve  the  right  to  reject  any  and 
all  bids. 

You  ask  if  you  are  bound  to  award  the  contract  to  the  low 
bidder. 

OPIMIOM 

Both  the  charter  and  the  pux>ehasing  ordinance  give  you  the 
ri^t  to  reject  any  and  all  bids  for  either  supplies  or  contractual 
services.  This  being  the  case,  you  are  not  bouxid  to  accept  the  lowest 
bid  if  there  is  in  your  opinion  a  valid  reason  for  ixot  doing  so.  The 
rule  in  this  regard  is  expressed  in  Cv^RPUS  JURIS.,  Vol.  44,  page  112, 
in  the  following  words t 

"The  general  rule,  subject  to  a  few  qualifica- 
tions, is  that  a  reservation  of  a  right  to  reject  any  and 
all   bids  gives  the  city  a  right  to  reject  the  lowest  for 
a  higher  bid,  or  to  reject  all  bids,  and  advertise  for 
new  bids  upon  modified  specifications  ■:-  -^  -».* 

Jiidge  McQuiUin  states  the  rule  as  follows  t 

"If  the  grant  of  power  to  the  municipal  officers 
authorises  the  rejection  of  any  bid  the  contract  need  not 
be  let  to  the  lowest  bidder  £ind  the  fact  that  it  was  not 
so  let  does  not  indicate  fraud.** 

The  text-writers  on  California  law  express  the  same  sentiment 
in  the  following  words t 

"The  term  'lowest  bidder'  as  employed  in  a 
charter  relative  to  the  letting  of  contracts  has  been  held 
to  BMan  the  lowest  bidder  whose  offer  best  responds  in 
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quality,  fitness  and  ei^wcity  to  the  particxLLar  r«qtilr«»    za^ 
■ants  of  the  propoaad  work***  ^sst^ 

Saas   CORPUS  JTJRIS.,  Vol,  18,  page  1009. 

Tha  text  above  quoted  Is  sustained  by  the  following  cases: 

STBRH  ▼•  CITY  OP  SPOKAXE^ 

111  Pao.  231 I 
TRAPP  ▼•  CITY  OF  NEWPORT, 

74  S.  ;/.  1109; 
PECKHAM  ▼.  CITY  OP  WATSONVILLE, 

1S8  Cal.  242; 
WBST  ▼.  CITY  )P  OAKLAMD, 

30  Gal.  App,  &56. 

In  determining  the  responsibility  of  the  bidder  you  ma^  take 
into  consideration  not  only  the  ability  of  the  bidder  to  perform  the 
contract,  but  also  to  oerfoana  it  within  the  required  time  and  there- 
fore can  give  consideration  to  the  fact  as  to  whether  or  not  the 
bidder  has  a  sufficient  araotint  of  equipment  to  perform  the  contract 
within  the  required  time. 

The  siere  fact  that  a  bidder  would  be  willing  to  give  the 
req^xired  bond  to  insvtre  the  perfoxnnance  of  his  contract  is  not  in 
Itself  a  full  guarantee  that  he  is  a  responsible  bidder  for  too 
often,  as  in  the  instant  case,  a  bond  would  not  be  sufficiwat  to 
recompense  the  city  for  the  failure  to  fulfill  the  contract. 

On  September  5,  1929,  I  had  occasion  to  give  consideration 
to  a  similar  matter  which  arose  in  your  department  and  wlaioh  had  to 
do  with  the  acceptance  of  a  bid  for  scavenger  service  to  the  school 
departm«it«  The  low  bidder  admitted  that  he  did  not  have  the  equip- 
ment  to  carry  out  the  contract  and  in  passing  on  this  phase  of  the 
question,  I  advised  your  predecessor  as  follows c 

'*Ref erring  to  the  queay  as  to  the  responsibil- 
ity of  the  bidder  that  is  a  matter  which  is  entix*ely 
within  yotar  discretionary  power,  and  that  fact  that  he 
is  not  possessed  of  the  necessary  equipment  Tor  the 
service  desired  and  cannot  obtain  said  equii»ient  in 
tine  to  do  the  work  as  required  by  your  proposal,  may 
be  considered  as  a  factor  in  reaching  your  determi- 
nation as  to  his  responsibility.'* 

You  are  therefore  advised  that  it  is  your  duty  as  purchase 
er  to  determine  who  are  the  responsible  bidders  among  those  who  have 
sutenitted  their  bids  in  the  instcmt  case,  and  if  you  believe  that 
the  low  bidder  has  not  sufficient  equipment  with  Wfiich  to  perform 
the  contract  and  oemnot  obtain  such  equioment,  or  for  any  other 
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r«aaoB  thex^  Is  a  probability  of  his  not  b«ing  able  to  pttrform  the 
contract  within  tlie  time  limited,  you  nay  reject  his  bid  and  award 
the  contract  to  the  next  lowest  responsible  bidder. 

Aa  I  have  said,  this  is  a  matter  vested  in  your  sound  dis- 
cretion and  the  courts  will  not  interfere  if  that  discretion  be 
reasonably  exercised* 

Yours  very  trvily. 


CITY  ATTORHEY 


Pncolaaimmr  of  Supplies, 
City  Hall. 
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SUBJiSPTt     Prdb&tioxusupy  Serrlos  N«e4  not  b« 
ConseoutlT*  for  urodit  Purpo8«s* 

D«ar  sirt 

This  of ficM  la  in  pocalpt  of  yotir  reqxiest  for  an  opinion, 
follows I 

RBftUEST 

*Thore  ore  at  preaant  a  ninabar  of  displaced  pro- 
bationary teachers  who  are  desirous  of  knowing  whether  thsy 
will  be  required  to  serve  three  additional  years  as  a  pro- 
batlojaary  teacher  after  tlaey  are  reassigned  in  ordea*  to 
fulfill  the  requlremnts  for  classification  as  p«rmanent 
teachers,  &e  leather  the  :,;eriod  already  served  as  prot>atl«>> 
ary  teachers  nay  be  added  to  a  sxibsaqvumt  period  of  serylos 
as  probationary  teaehM^  and  wiven  these  two  periods  equal 
three  years  tliat  the  p]*obatlonary  service  will  be  completed. 

"It  is  my  understanding  of  the  foraer  ruling  rjade 
by  you  that  under  the  C](^arter  probationary  service  does  not 
need  to  be  oontinxious)  that  tlires  years  of  such  service, 
whethsop  it  be  consecutive  service  or  whether  it  be  interrupt- 
ed,  meet  the  requlresaents  of  tiioe  for  probationary  service. 

Will  you  please  advise  me  whether  I  have  the 
corz*eet  understanding  of  the  Charter  and  your  riiling  vipon 
It?" 

Section  ISS  of  the  ^an  Francisco  Charter  provides  in  port  as 
follows t 

"All  teachers,  he<uis  of  departments,  vice-prlnr. 
eix>als,  principals,  supervisors  and  directors  ahall   be 
classified  as  ponaanent  wnployees  in  their  respective  po- 
sitions after  they  have  been  successfully  employed  in  sueh 
positions  in  the  school  department  for  a  probationary 
period  of  three  years*" 

Tills  provision  of  the  charter  provides  in  effect  that  probation- 
ary service  need  not  be  consecutive  or  continuous  in  order  for  a  teachMP 
to  obtain  credit. 

Soes  Oplnlcm  of  City  Attorney,  dated  Deoetober  1,  1932. 

In  AHDERSOK  v.  BOARD  OP  BDL'CATION,  15  Pac.  Rep.  (2d)  774,  in 
connection  with  the  San  Francisco  Charter,  the  court  heldt 
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"It  Is  our  conclusion  that  thax^  la  no  oon- 
fllot,  but  that  th«  ehartar  is  in  furthei>me«  of  ths 
pux'pos*  ot  tho  gan^ml  Iavs  of  ths  stat«.* 

Ths  foregoing  quotation  «BQ)lAsis«s  that  th«  charter  Is 
iqi>plioable  to  the  instant  sittiation  and  that  the  state  law  Is  not 
effeetiins  since  the  charter  Is  but  a  libex^allsatlon  of  the  state 
statute  in  l^is  cotuieetlon* 

nierefore.  It  Is  ny  opinion  that  ja*obationapy  service  need 
not  be  ttOTitlmicus  or  consecutive  in  order  to  be  credited  to  a 
teachttP. 

Respectfully y 


ismrw^mssr 


Kr«  Joseph  M*  (Hriimy 
Superintendent  p 

of  Education* 
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.ept.    29,   1933. 


SUBJECT:    In  Se  Confidential   Deputy 
In  Sheriff's  Office. 


Dear  Sir: 


I  am  in  receipt  of  yoi^r  letter  reading  as  followa: 


"In  submitting  the  budgets  of  this  department  for 
the  current  and  the  last  preceding  fiscal  years,  I 
included  therein  for  a  '♦confidential  secretary"  as 
provided  in  sec.  3E  of  the  charter. ,  Kt   the  request 
of  His  Honor  the  Mayor  and  in  accordance  with  the 
general  policy  of  ooB»ervation,  I  willingly  acceded  to 
his  request,  by  omitting  the  item  frota  the  budget  for 
the  fiscal  year  1932-1933.   However,  at  my  budget 
hearing  with  him  for  the  current  fiscal  year,  I  told 
him  that  it  would  be  necessary  to  have  this  employe, 
due  to  the  heavy  jail  construction  program.   It 
requires  mapping  out  the  administration  for  the  new 
Jail  plant  with  the  farm  attached. 

iihen  the  budget  for  the  current  fiscal  year  was 
adopted,  I  found  that  the  item  for  a  "confidential 
aeoretary"  was  omitted.   His  ]ionor  the  .-t^or  has 
expressed  a  willingness  to  request  the  Honorable  Board 
of  Supervisors  for  an  additional  cppropriation  to  pro- 
vide for  said  appointnent  provided,  I  can  first  obtain 
assurances  by  a  ijiijority  of  the  Board  of  Supervisors, 
that  his  request  will  bo  adopted.   This  we  hare   done. 
He  is  particularly  anxious  to  accede  to  my  request  in 
vi»v  of  the  fact  that  I  have  in  mind  for  the  appointment, 
Mr.  vya.  Haley,  now  employed  in  the  Real  Sstate  Depert- 
aent. 

Pursxiant  to  section  11,  Article  13  of  the  old 
charter,  there  has  been  over  the  years  in  this  department, 
one  confidential  deputy  and  for  more  than  a  year  immedi- 
ately preceding  the  adoption  of  the  present  cimrter,  I 
had  in  this  position  James  a*  Riordnn.   His  duties  con- 
sisted chiefly  in  handling  the  receipts  and  disbursements 
in  the  capacity  of  cashier  and  arranging  for  tire  trans- 
portation of  criminal  and  insane  commitments. 

In  conversation  with  L.r.  Jaaes  J.  .laher,  oecretaiy 
Civil  Service  Commission,  he  suggested  that  I  obtain  your 
opinion  in  reference  to  two  questions: 

1.  The  Civil  Service  status  of  r.  Jaiaes  A-  Riordan. 

S.   Whether  by  any  chance,  it  can  be  interpreted  that 
James  A.  Riordan  is  now  performing  the  work  in- 
tended to  be  performed  and  was  in  the  minds  of 
the  freeholders  when  they  adopted  section  32  of 
the  charter  providing  for  the  appointment  of  a 
"confidential  secretary** • 
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The  woik  which  I  hare  in  mind  for  a  "contidenti  al 
aygretary"   set  up   in  the   niesent    charter  etiocK::.passes 
^»  duties  whioh  usually  fall  to  ths  lot  of  a   "confid- 
ential secretary"* 

Yo\ir  opinion  in  the  foregoing  Batter  v.  ill  be 
appreoi  j.ted«* 


^EiKIOl, 


asotlcn  11  of  iixticle  /UII  of  the  so-oalled  old  charter, 
its  exABqptions  fraa  civil  service   included  "persons  es^loyed 
in  positions  having  a  oorxf idential  relation  to  the  head  of  the 
departz&ent  in  wMoh   the  eaployaent  ia  held,   but  x^t  istore  than  on« 
mt4h  positiooi  shall  be  established  in  any  department. **       Under 
«atiu»rity  of  this  exemption  Jaaes  A*   Hiordan  was  appointed  to  a 
••■fidential  position  in  the  office  of  the  .leriff ,   with   the  title 
of  "Confidential  I/eputy".        At  the  effective  date   of  the  new 
ahsxter,   and  for  more  than  a  yeeir  prior  thereto,   said  Hiordaa  was 
iMldlng  his  said  position  of  Confidential  Deputy,   the  sane  being 
bald  as  a  position  exerq;>t  from  civil  service*  and  was  therefore, 
pursuant  to  tie  provisions   of  oeetion  14S  of  the  new  ol&rter, 
blanketed  into  his  position,   and  beoans  entitled  to  be  continued 
in  it  to  the  saos  extent  as   if  he  ha&  been  appointed  to  it  under 
thm  civil  service  provisions  of  ti  e  charter. 

Section  52  of  the  pi«s«nt  charter  gives  to  the   Sheriff 
tile  ricitt  to  ^point,  exeBq;>t  free  civil  seirvioe,  one  under 
tikmrttt  and  one  confidential  seoretary. 

The  question  to  determine,   therefore,    is,   can  the 
Sheriff  now  appoint  a  coiifidential  secretary,   notwithstanding  the 
fact  that  no  provision  for  such  position  has  been  ciade  either  in 
tike  attonel  buidget  or  in  the  annual  appropriation  ordinance. 


The  answer  most  be   in  the  affir:i:ative.        It   is  a  weil 
settled  principle  of  law  that  where  a  position  is  ores ted  by  the 
organic  law  of  a  city  or  of  the  state,   the  filling  of  such  a 
position,   and  the  payment  of  the  ealary  thereof,   is  not  dependeiit 
upon  a  specific  appropriation  being  nade  to  pay  the  salary  of  the 
Ineucbent  of  the  position. 

see  WHICH  vs.   3TR0I8CT«  74  Cal.  413,   in  which  case  the 
Suprej&e  Court  said: 

''Salaries  are  not  liabilities  against  the  treasury 
whioh  rest  upon  any  authorizati  n  or  contract  by  the 
^oerd  of  supervisors,   or  any  other  officer.        They  are 
fixed  by  law,  and  not  subject  to   the  control  of  such 
officers.        They  are  payable  out  of  the  general  2\ind, 
and  are  not  lisiited  to  any  particular  part  of  that  fund, 
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whloh  the  board  may  choose  to  set  apart  for  their 
payment •" 

see  also  LE\YSS  vs.  WIDBER .  99  Cal.  41S , 

ana      HARRISON  vs.  HORTui; .  5  Cal.APP*  435. 

It  is  to  be  noted,  however,  that  the  charter  section 
permitting  the  :;)heriff  to  appoint  a  confidential  secretary  does 
not  fix  the  con-pensat ion  for  the  position.   It  v;ill  therefore 
be  incuTiibent  to  fix  such  salary  by  an  aj:ne4dment  to  the  salary 
ordinance,  the  salary  to  be  fixed  as  provided  by  the  charter. 
The  position  being  provided  for  by  the  charter,  the  incumbent 
will  be  entitled  to  his  coripensation  from  the  date  of  his 
appointment  at  the  rate  fixed  in  the  salary  ordinance. 

While  a  special  appropriation  may  not  be  necessary 
to  meet  the  salary  by  reason  of  the  position  being  provided  for 
by  charter,  the  better  practice  will  be  to  have  the  Mayor 
recommend,  and  the  Board  of  supervisors  make,  the  proper  appro- 
priation. 

The  only  other  question  requiring  attention  Is  , 
*Is  the  Sheriff  entitled  to  a  confidential  secretary? »   I  am 
of  the  opinion  that  he  is.   The  charter  cives  it  to  him. 
It  cannot  be  said  that  a  "confidential  deputy"  is  necessarily 
a  "confidential  secretary".   It  appears  from  your  communica- 
tion that  the  duties  which  Kiordan  is  performing  are  not  those 
of  a  secretary  and  that  it  is  yoxir  desire  that  you  have  sorae 
one  who  will  perform  purely  secretarial  duties.   As  I  have 
said,  the  charter  gives  to  you  the  right  to  such  a  position. 
Therefore  you  may  make  an  appointment  to  it. 

Sincerely  yours, 


City  Attorney. 


To  - 

The  Sheriff, 

Cily  Hall. 

Copies  to  - 

The  llayor, 

The  Controller, 

The  Civil  service  Commission. 
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re  Zr^es  r  Tevrr     . 


Oetob«r  2,  1953. 


lOBJBCTt     Coapii— tion  ot  Ummbmr*  of  the 
Board  of  Bduoati<uu 

OentlMMOEii 


This  office  Lb  in  receipt  of  joxjt  request  for  an  opinion, 
aa  folloirs: 


> 


Can  BMCibers  of  the  Board  of  Ednaatlon  be  paid  $15. OO  per  day 
vhen  the  Board  la  In  aeaalon,   and  on  the   aaine  day  receive  $10.00 
additionail  for  ooasilttee  wc^pk? 

OPIHIOK 

Section  134  of  the  ehart«r  proTldeai 

*The  oonpenaatlon  oX       ^.ber  ahall  be  fif- 
teen dollara  (|15«00)  per  day  .^  e  ooard  la  In  session 
and  ten  dollara  (|10.00)  per  day  idille  engaged  in  eoomltt- 
••  irork  uBdar  the  direction  of  the  board,  provided  that  the 
total  aaoimt  for  aueh  session  and  •OBMlttee  work  for  the 
aawle  board  ahall  not  exoeed  six  thousand  doll&ra  (|6000«00) 
for  any  fiscal  year,  and  that  only  thoae  actually  attending 
a  aeaal^n  or  dolxig  auch  eosMlttee  wortc  ahall  be  entitled  to 
coiq}ensatlon  therefor.* 

The  foregoing  seetloa  of  the  charter  proTldea  very  definitely 
that  each  sreudber  of  the  Board  of  Education  shall  be  paid  $15 .00  per 
day  ehan  the  board  is  in  session  and  ISLO.OO  per  day  while  anaki  nedb^r 
is  engaged  In  coesilttee  work  under  the  dlreetlon  of  the  board* 

The  language  of  the  charter  prorlalon  la  plain  and  nxuat  bo 
followed.  Had  the  charter  firaoers  aaj  Intention  of  pajlng  the  eo»- 
blned  avaLM   of  $15*00  and  $10.00  per  day  they  would  have  so  stated 
in  the  aforesaid  section. 


Under  the  clrcuHBtancoa  It  is  qxilte  ^parent  that  no  member 
of  the  Board  ot  Bdnaatlon  ahall  receive  more  than  $15*00  for  any  ona 
day's  wortc. 

It  is  therefore  my  opinion  that  the  marliw  that  can  be  paid 
for  any  one  day*s  work  to  a  board  nember  la  $15*00. 

Re  spe  ctftilly  , 


I 


Board  «f  Sduoatlon.  ^TTfT 
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Oct.  4,   ito.:. 


jQB^CTt    Itx  ue   .-  .-V.  .1    v;i;e   to 

police.        1  iow;jLi?   i..^    ixd   iii 
i;l8c  of  Duty. 

I  have  your  raqnoH  that  I  adviaa  you  ir  tho  pajmrnt 
of  aaXary  to  a  pollee  off ioer  who  has  ba«n  InjureA  la  the  dls- 
ohareo  of  bla  dutlaa  asd  who  baa  bean  tvaporarily  relieved  of 
aotiva  taty  by  reason  of  said  Injury,   la  liAited  to  the  period 
of  aix  ffiOQtha* 


I  under  stand  that  yo^^r  Board  la   in  doubt  as  to  whether 
the  six  montlis  provision  in  the  charter  relative  to  leaves  of 
absence  prevents  the  psgraent  of  «ilaxy*       I  aa  of  the  opinion 
tlUit  the  provlaioa  lladtiae  leaves  of  absence  to  six  Konths 
does  not  apply*       The   injured  officer  is  not  absent  on  leave* 
He  vas  lojvred  while  in  the  perfonuuuie  of  duty  nod  by  r«a8>  n 
th«re(tf  has  been  relieved  fran  active  duty  by  order  of  the 
Poliee  CojoaiasioB  or  order  of  the  Chief  of  rolice.       lie  is   still 
a  iBamber  of  the  Pepartsont  and  muat  be  paid  accordingly. 

i  very  siisilax  situation  was  presented  to  mm  on  ?iaroh 
10th,  191^2,  relstlve  to  the  eare^eAsation  of  a  school  teacher 
absent  frcas  her  el  ess  by  reae«Ei  of  illness.        In  that  case  I 
ruled  that  t)  e  teacner  should  not  be  granted  a  leave  of  absence 
but  ahould  23erely  be  naxiteA  "absent** •       I  believe  the   clrcuia- 
etences  In  the  Irvstant  e««e  are  so  siailar  that   it  shuuld  not 
be  differentiated  fr<»R  the  teacher's  ease* 

At  any  tii.i«   w  ,    ..    u  .^  .olice  OonsEEisslon  or  tie  Chief 
of  Police  believe  that  the  officer  in  question  shotdd  return 
to  active  duty,  sx»oh  an  order  awy  be  m&SLe  ruid  tv>ea  tiie  uf fleer 
■ust  either  return  or  take  a  leave  of  absence  provided,  of 
eoursst  the  latter  be  granted* 

You  are  therefore  «dvlr«d  that  V-—  "-rnoat  of  the 
salary  in  question  should  be  approved  and 

INispeotfully  subciitted. 


City     ttoraey. 
To  Civil  jervloe  Go?raBlssion. 

Copies  to  - 
Police  Coea^ission, 
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October  4,1933. 

SUBJ  CT:   Procedure  to  be  Followed  by 
Controller  in  Dealing  with 
the  Terms  of  Section  710,C.C.P. 
Cpncerning  Garnishment. 

Dear  Sir: 

Due  to  the  amend  ent  of  1933  to  Section  710,  Code  of  Civil 
Procedure,  fundamentally  altering  the  law  as  to  the  right  of  a 
Judg:Tient  creditor  to  garnishee  money,  wages  or  salary  owing  and 
unpaid  by  the  City  and  County  to  the  judgment  debtor,  you  present 
a  number  of  problems  arising  therexmder  for  my  consideration  and 
opinion. 

The  first  inquiry  concerns  the  procedure  to  be  followed 
before  it  is  incurabent  upon  you  to  perform  liie  duties  outlined  in 
the  amend  r.ent. 

The  judgment  creditor  must  file  with  your  office  a  duly 
authenticated  abstract  or  transcript  of  tho  judgment  (which  must  be 
for  the  payment  of  money  and  rendered  by  a  court  of  the  rotate  of 
California),  tof^ether  with  an  affidavit  stating  the  exact  amount  then 
d\ie,  owing  and  unpaid  thereon  and  that  he  desires  to  avail  himself  of 
the  provisions  of  said  Section  710.  A  fee  of  one  dollar  is  to  be  paid 
you  by  the  Judgment  creditor  upon  his  filing  the  aforesaid  abstract 
or  transcript  and  affidairit. 

It  then  becomes  your  duty,  in  order  to  discharge  the 
claim  of  the  judgment  debtor  against  the  City  and  County,  to  pay  into 
the  court  which  issued  the  abstract  or  transcript  a  warrant  payable 
to  said  court  the  whole  or  such  portion  of  the  amount  due  on  such 
claim  of  such  judgiaent  debtor  as  will  satisfy  in  full  or  to  the 
greatest  extent  the  amount  unpaid  on  said  jui^'^ri,  arid  the  balance 
thereof,  if  any,  to  the  judgment  debtor. 

The  Section  further  states  that  the  court,  when  it  receives 
any  money  under  its  terras,  shall  pay  as  much  thereof  as  is  not  exempt 
from  execution  under  the  provisions  of  law  as  expressed  in  the  Code 
of  Civil  Procedure,  to  th^i  judgment  creditor  and  ths  balance  thereof, 
if  any,  to  the  judgment  debtor.   In  otiier  words,  when  you  receive  the 
instr\iments  enumerated  hereinbefore  you  must  forward  the  amoxint  then 
owing  and  unpaid  to  the  judgment  debtor  to  the  court,  and  th  ;  court, 
not  you,  passes  upon  any  claim  of  exemption.  There  cannot  be  success- 
ive garnishriants  under  tha  one  authenticated  abstract  of  ^udgmentj 
each  garnishment  requires  the  above  mentioned  papers. 
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When  there  is  a  olerk  of  court  indicated  upon  the  tran- 
script or  abstract  of  jud^ent,  the  warrant  may  be  made  pn  cble  to 
him;  otherwise,  to  tha  juci^e  who  authenticates  the  said  document*. 

The  amount  actually  owing  and  unpaid  to  tho  judgment 
debtor  by  the  City  and  County  at  the  time  of  tiie  receipt  by  you 
of  the  transcript  and  other  process  is  the  asiount  subject  to  the 
garnish  iient.   It  has  been  tho  law  in  this   tate  for  a  j^reat  inany 
years  that  a  garnishee  can  only  be  required  to  answer  as  to  his 
liability,  to  the  debtor  defendant,  at  the  time  of  tho  service  of 
the  garnishaent, 

NORRIS  V.  BURGOYNE,  et  al.,  4  Gal. 409; 

GARDNER  v.  Tff'.  PIONKliR  PACIFIC  WORSTED  CO., 
106  Gal. AS.  17. 

Insofar  as  it  is  a  coramon  practice  for  certified  copies 
of  Orders  for  the  payment  of  counsel  fees,  alimony  and  expenses 
pendente  lite  in  divorce  proceedings  to  be  filed,  with  your  depart- 
ment, you  are  desirous  of  knowing  whether  under  tho  provisions  of 
Section  710,  you  should  treat  them  as  judgments.   The  answer  must  be 
in  the  affirmative  because  a  long  line  of  cases  in  California  has 
given  to  such  Orders  the  dignity  of  a  final  judgment. 

SHARON  V.  SHARON  67  Cnl.185; 
BAKER  V.  B.4KER,  136  Gal. 20 2. 

Because  of  the  liability  of  creditors  of  the  City  and  County 
to  the  process  of  :',arnishment,  you  anticipate  a  resort  being  made  by 
some  city  employees  to  the  provisions  of  oection  955,  Civil  Code,  and 
you  seek  information  concerning  the  priorities  and  respective  legal 
rights  between  an  assignee  of  future  wages  of  a  city  employee  and 
a  garnishing  judgment  creditor.   There  are  so  Many  factual  situations 
possible  under  such  circui^istances  and  each  with  varying  attendant 
legal  conseouence,  that  a  general  expression  of  law  applicable  is 
impossible. 

It  would  appear  that  tho  m^st  practical  way  of  handling 
oases  arising  as  outlined  would  be  to  withhold  payment  of  either 
the  terms  of  the  assignment  or  the  demands  of  tho  writ  of  garnishment. 
When  action  is  taken  against  you,  by  either,  for  failure  to  respond 
to  the  claims,  interplead  the  other  claimant  and  make  a  deposit  of 
the  money  in  Court;  or  you  may  take  tha  initiative  by  commencing 
a  suit  of  interpleader  and  make  a  similar  deposit  with  the  Court. 

In  oases  where  a  creditor  of  the  City  has  filed  with  you 
a  certified  copy  of  his  adjudication  in  bankruptcy,  any  sum  due 
him  by  the  City  prior  to  tho  date  of  filing  the  Petition  in 
Bankruptcy  is  payable  tp  the  Trustee  in  Bankruptcy,  or  to  the 
Referee  in  iSankruptoy.   Assuming  that  subse^  uent  to  your  receipt 
of  the  aforesaid  certified  copy  of  adjudication,  a  garnishment  is 
served  upon  you  in  conforraity  wltii  the  terms  of  Section  710,  vshich 
garnishment  is  founded  upon  a  judgment  procured  on  a  claim  aralnst 
trie  judgment  debtor  in  existence  prior  to  tho  date  of  filing  of 
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the  Petition  in  Bankruptcy,  you  do  not  have  to  respond  to  the  said 
garnisiment,  but  may  pay  the  amount  due  to  tho  Judgnent  debtor. 

In  other  words,  any  gamishraent  under  tho  t-bovementioned 
Section  emanating  frcsn  a  judgment  which  is  a  provable  claim  appearing 
in  the  Schedule  on  file  in  the  Bankruptcy  |roceedings,  is  of  no  avail 
as  against  you,  but  must  find  its  satisfaction  in  the  bankrupt's 
assets  administered  in  the  Federal  Court. 

No  doubt,  questions  will  arise  as  to  tho  subjection  to 
garnishment  under  Section  710  of  funds  payable  or  due  by  virtue  of 
the  provisions  of  the  vietirement  System.   You  will  have  to  pay  the 
money  into  the  Court  issuing  tho  process,  /.here  the  beneficiary  of 
the  fund  may  prosecute  his  rig^t  of  exemption  from  execution  as 
provided  in  the  terras  of  subsection  2,  section  690,  Code  of  Civil 
Procedure. 


Respectfully, 


City  Attorney. 


To- 

THS  CONT  OLLSR. 
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Gmmuamam  mr  umi^m  of  the 


G«atl«xs8Bj 

This  office  1«  in  receipt  of  yoijr  request  for  en 
oplBlon  &a  followss 

11  I 

"There  is  eontimpleted  at  thla  tii;>e  by  oivj  of 
the  cosBftltteee  of  the  Board  of  liSduoutioa  to  change 
Its  eotaalttee  meeting:  dsy  from  lixesd&ya  to         dr.ys* 
If    -anday  is  laado  the   re^iuLur  r.eetint:  dey  c  ..d 

ccKi?;itt©e  and  there  hapiiens  to  be  soxi©  work  for  that 
oonaeittee  which  it  Ofinzibt  aet  upon  until  tiie  following 
day,  would   the  foot  th&t  said  additiouEil  v#ork  Is   takan 
up  on  l^esdays  before  the  regular  Board  session  pre- 
vent the  rmttlberB  of  sold  oonsaittee  frojn  obt    '   '  :g 
their  cosir>«asation  due  then  «c  a  eoanittee  a^ 

lln^ier  tt^e  tUreotlon  of  the  lk><%rd,  as  set  forth  la 
Section  134  of  tiie  charter  of  the  -Jity  and     Gouaty 
of  .Jari  Frai.'Cisoo." 

In  our  opinion  of  Oetobor  Z,  19;53,  cor^exnin^  the 
mtmw  svibjeot,  I  heI4  that  under     octiou  i;£)4  of  tTe  Clierter 
if  the  Oity  f md  County  of  iian  Frenoisoo,  no  aesiber  of  the 
Board  of  /^diieation  ootild  reoetre  isore  than    1&*Q0  for  may 
one  day's  wor?<t«       If  t;  ©  re^nilar  meeting  day  of  a  eos^^mittee 
of  tiie  Board  of  tlon  ig  set  nud  sailed  for  any  day  except 

the  d^'  of  the  r  r  r;;eotis|{  of  tho  Bo&rd  of  Mueation,  tbsn 

tbo  aoBbers  of  '  ornralttoo  who  are  ^present  at  the  meeting 

are  entitled  to  tiie  oxi^'         'ion  under  section  134  of  the 
oharter*       The  fast  tr-  t    .._,-o  aaey  be  sa»e  additiojwU.  work 
for  thet  eo??3aittee  is  tatoett  up  on  the  4«y  of  the  reeuler 

Board  laeeting  in  iai^eterial* 

In  direct  answer  to  the  above  cuestlon,   I  would  say 
that  if  rar>day   is  nsAe  tr  a  rt-^         -*  steeting  day  of  said  ooi^Bitteot 
and  if  a  {meeting  is  called  fcii    .>.   t  day,  then  all  swabers  present 
would  be  entitled  to  the  cte.  ensatlon  iprovided  in  jection  104  of 
the  charter  for  ccaar.;ittee  work- 
To  the  -  RespectfuilJ:  subtoitted. 
Board  of  .^dtiCfition. 


Oct.   6,  IVv^w, 


SUBJECT:  Does  '*lllnea«'*  es  set  forth 
in  3octiou  5.750  inolxid©  an 
A.«oldeat. 


This  of  fie©  iB   in  receipt  of  yo\xr  xtKittest  for  an 
(pinion  a«  follow  si 


"Can  a  person  who  has  met  with  an  autc  e 

accident  clsim  corr.oensatitm  xuider  Leotion  o..^^   of 
the  ucuool  J  ode?** 

Under  date  of  .^epteirnber  29,   1931,  Our  cfflMr  r^aAared 

opinion   to  you   in  which    "•illnesa"  was  dr  '        5..        In  ordor    to 
yoir  qvestion  it  is   moesaary  to  cc  :.   the   Intent  of 

the  legislature  p.s  to  whether  the  ters  "♦iliacsa"   ia  t.eunt  to 
inolude  an  accident. 

Although  It  Is  true  that  bo-tti  the  ter!ifi   ''Illness" 
and  "eociderit"   are  uoed   in  .icctinn  5.7iil  h-  '  "    - 

"lllnese"   is  tised   in  u.cotijn  5.750  of  the     -  ,   .     .  •• 

must  look   int     the  probable  irteat  cf  the  legislature  whsn   it 
•naoted  the  latter  section.        It  la  1  '    *^      li^rc'    '  '      ■•     \  the 
IttgisJature  intended  that  a   pert'on  wi      _    .  Tored  .     :en 

1^  should  not   be  entitled  to  anf  of  the  benefits  of  ;^ctlon 
5.750  of  the  -ichool  Code  while  e  person  mifferinf:  froo  a  severe 
cold  or  a  oiiailar  uilraent  woisld  he  e  stltlod  to   tie  benefits  of 
•aid  Code   section. 

Tr.e  easrts  of  war  :5trte  have  often  expressed  the 
opinion  that  narts  of  the  school  law  are  Irreo  one  liable.        In 
^%  ease  of 

QliICO   -T"."     .CP;>OI,  BO   '^D  vs.   BOARD   0?  Str?KR7IS0T^3. 
3.  . .    lis,   ut   i'UiTe   1;  <i 

the  Court  statesj 

*«e  have  foxjod  it  difficult  to  harmonize  all 
the  different  clauses  relating  to  the  school  system 
so  as  to  give  effect  to   the  whole-   **-*•♦ 

Likewise,   the  District  Court  of  Appeals  in  the  case  cf 


ai»J 
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VJL  va«   -  ..  5S  Cal.APP*  IQt. 

**  *   *  Afitf  attempt  to  apply  XltorttUy  all  t}i« 
Tarlo^j«  piwrlalons  of  the  school  If^w  will  lend  to 
hc^eloss  c vjnf'aa  i>:=  j i*  " 

Thus,   i        'i^eot  answer  to  yoiir    question,   it  i«  lay 
opinion  that,  a   ,f  -iiiO  luijs  :.ot  wit'i  un  autonobtle  accidoHt 

oatt  olaia  the  oo:.pens&tlon  provided  under  ^eotion  5*750  cr  the 
Johool  Code* 

Be^oetfully  suusutted^ 


city  .>'ttor-iey. 


To  the  - 

Board  of  tion« 


^aod^n 


Salftxy   :iobedul«  of  ContiiaUiatlon 
E%0k   3«1KK>1. 

Gentle  laens 

Thia  office  is   in  receipt  of  your  request  for  ea 
opinion  as   fbllowei 

If  t  r.tlnuation  School  of  the  Sen  Frenoisco   -chool 

D«p«rtee&t   is  c.    ;  .  l    led  by  the  'ioard   of  Fdiieetion  ea  ft  Gontlnu- 
etion  V.is^  ooliool,   is   tb«  Uoard  of  !5d««Rtlon  liable  for  the 
change  in  &ie  salaries  of  the  teeohere  in  seid  school  to  the 
hi^  sohool  eehe^ule? 

(yij;ion. 

the  SanFmneiflOO  Bohrd  of  :^ueatiOD  has  set  ^  ^nior 
Ili^  ooliool,  Junior  ""iRh  sehool  arc*  T^-Tentary  sohool  sohedxUes 
for  the  -ifiyaent  of  its  rf^speotive  t-  vs*       In  order  to  deter- 

mine ui^er  which   schedule  a  teacher  is  entitled  to  be  paid,   the 
deterasinini?  factor  is,   of  oourso,   th*  er*d«  of  sohool  in  which 
said  teacher  renders  aervioe.        If  a  sohool   la  classified  us  a 
hi^  sohool  then  ail  teachers  employed  in  soid  school  are 
entitled  to  bo  paid  aecordixig  to  the  Fi«^    school  sehedtila* 

It  io  not  lepnlly  possible  for  e  school  to  be  class- 
ified as  one  erade  of  sohool  fur  a  certain  purpose  aiuL  another 
grade  of  sohool  for  onotiier  pur^josc        IIoweTor,   if  do  Board 
of  ^uoation  so  desires  it  oan»  vhon  adoitiu«:  it^ew  salary 
so!  >:t   sciiool  year,   adopt  a  separate  Coiitimia- 

tio..    ^  -    ,-—    .ulary  .  tthed\Jle  and  pay  the  teachers  of  aaid 

sc hool  aoc  J  I'd  i   rj  to  sa id  schedij le  • 

In  direct  answer  to  your  request,   it  is  lay  opinion 
that  if  said  Continuation   -clsool  is  classified  as  a  High  wd:OOl 
for  the  pur  >f   receiTlnc  state  allotment  of  frrnds  ac 

then  all  toc.«.  ^ra  readerinc   service  in  said  school  are  e.  v d 

to  bo  ncld  according  t-^  t'lO  Hifih  i.-ci:ool  8C'i*?dule. 

Rospootfully  subnltted. 


Gity  ..ttca*ney. 


TO  «tte 

Boerd  of  Kducatloa. 


/ 


o«tol>«r  II,  19» 


sUBJi^T]  Uo8ld«ne«  for  Or*  T«Nr 

^t  .GQuired  of  U..... 


DttKT  Sir: 


e4  JMn  that  i^Isuq  ■iSk&  beMSi 

tt^loyod  by  ,  vju    ..   ^.  .-     iiT?oj?t  In  u  w_,    w„.y  for  iilil<di 
th«r«  la  no  ctvll  aerrlc®  li^t  and  tii©  (iutsstloB  aa  to     r. 
Plan's  rasiacaies  hiMi  1>o^a  arul^nd* 

Hi©  ti\etm  ^itemmt^  to  lat  «r«,  larleflyt  *«  follcws: 
That  Mr,  iirlaii  wa;    T»oni  In  i.an  fVtAnclaoo,  his  |)ar«ats  hftTS 
IlYod  here  ull  th«lr  liv«c  ari^  tibat  ho  huA  Immhi  «GypXoyeA 
for  ft  period  fx>ooi  l«iS  to  10^7  1;^  l^eAonalA  h  Waim  Co.*  ^meraX 
•ontrrotors  of  acn  Frettoisod  and  tiiat  h«  Ilv«4  «i«l  workad  ia 
atm  Fr«inol««o  tiatlX  X9S7.     Brian  th«ii  anltetaA  In  the  V,^i, 
WKff  aad  aoqulr«d  a  training  In  the  Hadio  Doparteiait,  «l^i(^ 
tv&lnlng  bM  result  ad  In  his  ^tn^  iRaXuaDXa  to  tha    .Irport* 
At  tha  aXoaa  of  hia  anXlatant  l^,  Brtaa  ins  h«NU>rabXy  dls> 
^Mtread  fran  tha  NaTy  at  Saa  nraaelaeo  and  alita*  baln^:  dis- 
titargad  has  resided  and  MW  resides  la  3an    'TfHiGi&QO,  hat 
did  set  reside  in  iimn  Franeiaoo  for  one  year  prior  to  hia 
being  easqpXoyed  at  the  Airport* 

Your  query  Is:  Are  ywi  percdtted  to  e?3pl<^  iir. 
«  in  viev  of  his  abamioe  fron  Jan  /ranolaco  for  ioore 
one  year  orlor  to  his  belAg  eatpXoyed  by  the  Uity'^ 


Oi^Mr  aeetian  7  of  ^e  Oharter  aa  it  exiated  prior  to 
liouary  12,  1953,  a»  arolntee  whoa©  ditties  were  iierforsaed 
dttteide  the  city  anc*  '    -  nty  was  not  aubjeet  to  the  realdenoe 
reiqaireBients  of  th«  fear  ehloh  the»  provided  a  person 

mmlX  liare  been  a  resltient  fotr  at  le?jst  one  yef^r  In  the  City 
mm&  County  of  :^an  '^"raneiseo*     <M  Ja&uary  12,  19;i;5,  an  ^nd- 
mmst  to  uaotlon  7  of  the  (Sjarter  heenoa  effective •     In  the 
enended  seetlon  It  ms  lareirided,  as  was  previously  ed 

fer,   tJiSt  «^ploy»«^s  of  the  City  shall  be  citizens  fen^         Idents 
thcETMif  fear  at  Xeadt  one  year  prior  to  ap    ^IntMaot,  bat  In  the 
latter  part  of  amended  Tiaetlon  7  of  the  Oho'ter  the  f  llowlng 

-im  i«  eejitainad  ooneoniiftg  the  definition  of  a  •»reald«it",  ex- 
u      .    ^3  from  t5ie  definition 

"  &oawiQ9  of  a  resid«it  uhlle  in  the 

pfiarfor;3snee  of  bbt  duties  as  an  eXeeted  or 
aj'oointed  offleiai  or  ei^loyiM  of  t»ie  atate 
of  California  or  the  Ckivemaant  of  the 
United  jtatee,  shall  not  be  within  t^e  eon- 
tenplatlon  of  this  aeetion;  ^   *  ♦'• 


^r  ?-'       -   V  ~:::-Mr 


.me  ,    \ 


:>iS">» 


VZ?l 


!7nilk»iM«ai7  tbci  freoftrs  of  the  nmmiwaat  •!>«▼• 
%tmt%^  had  iB  alnlt  anfl  tli«  «Qrd»  «a^I«y«d  w»  dfMi^iiat^, 
tttKt  QSio  MTflns  tli«  Vkat«i  3tat««  Qiwi  MMiit  WMi  not  to  b« 
•oosldoreA  «t  aoB-ygrtd— t  of  ^iaii  Frsnclseo  if  prior  to 
MSTloo  hl«  residomso  ««tt2ally  «&«  Is  ^ian  FniaGii 


It  is  therefore  my  conolusloii  that  the  reeidttnee 
quaXlfio&tton  of  an»  yei^  prior  to  Miiilnymnt  of  Mr*  Brian 
doos  not  a  .ply,  ae  he  v^s  in  the  aeervtoo  of  the  United 

-    tea  Ocrremsent  during  that  tiiie  and  prarioualy  had 
aean  (m  aetual  end  bona  fide  reaidiit  of  £3€>n  Fraaoiao*  fear 
moTB  thafi  fim  remxirod  tine. 

rtespeetl'uXly  suozu-ti^ed, 


LriLi?!-.,   cumogi. 


of  ItlUtios 


(2) 


oe  Mr.  B.  M.  Doolln,  licr.  UuniciT>^.I  Alroort,   3an  liruno 

cc  The  Building  ISaterial  attd  Machinery  ^ohibit,   557  Market  i>t.»  3F 


October  11,1933. 


SUBJECT:  Claims  of  Juvenile  Probation 
Officers  for  Salaries  during 
Period  Beyond  Ninety  ^ays 
Under  iiaierirencj   Appointments 
Denied;  Claims  for  Old  Salaries 
Granted. 


Gent  legmen: 


I  have  for  an  opinion  the  legality  of  allowing  the  claims 
of  certain  Probation  (ff leers,  as  set  out  in  the  Petition  filed  with 
your  Committee  by  thuir  counsel  :^ilton  Marke,  Esquire. 

The  facts,  as  outlined  in  the  indicated  document,  are  that 
petitioner  John  D.  Sullivan  was  assigned  as  Probation  Officer  to  the 
Juvenile  Court  on  June  1,1931;  that  petitioner  Frances  Baringer  was 
assigned  thereto  on  v)ril,193l;  that  petitioner  Rose  P.  Boyle  was 
assigned  thereto  August  15,1931;  That  petitioner  lasie  L.  Slocum  wax 
assigned  thereto  on  j:?ptember  1,1931,  and  that  petitioner  Mary  M.  Leete 
was  assigned  thereto  on  the  '.^eth  day  of  October, 1931,  in  the  capacity 
of  Senior  Probation  Officer;   all  of  the  others  holding  the  rank  of 
Junior  Probation  Officer. 

Each  of  the  foregoing  appoint  aents  was  made  during  the  life 
of  the  Old  Charter  and  was  not  subject  to  the  Civil  Service  Provisions 
of  the  same.   3ut  when  the  New  Charter  became  eff  ctive  on  ..anuary  8, 
1932,  due  to  its  provisions,  the  aforesaid  positions  became  civil 
service,  v.ni   tha  incuqibents  not  having  held  their  resnective  positions 
for  one  year  were  amenable  to  examination  to  establish  their  eligibility 
for  appoint'uentjto  their  respective  positions. 

Subsequent  to  Tonuary  8,1932,  an  axamlnation  for  the  said 
positions  was  conducted  by  the  Civil  Service  Commission  which  resulted 
in  the  petitioneiB  receiving  certification  to  ^lermanent  positions  on 
May  10,1932. 

The  City  and  Coimty  has  refused  to  pay  the  claimonts  any 
salary  for  the  period  b.^t.veen  April  8,193E  up  to  May  10,1932,  and  has 

ithheld  from  all  of  the  petitioners  with  the  exception  of  wary  M. 
Leete  the  sum  of  Thirty  ^ollars  per  month  for  I.lay  and  June,  1932,  and 
in  the  case  of  the  said  ."ary   .  Leets,  the  suru  of  Ten  ollars  per 
month  for  said  months. 


•  SS9ltll   ^^---r^^ 
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QPINION 

When  the  positions  before  us  for  consideration  became 
Civil  Lervioe  by  virtue  of  Section  58,  New  Charter,  no  eligible 
list  for  appointment  thereto  existed.  Thus  under  tho  terms  of 
Section  149,  the  Civil  ervice  CoTtimission  was  empowered  to 
authorize  the  appointin,;  officer  to  make  emergency  appolntTnents 
thereto  not  to  exceed  sixty  days  and  only  until  regular  appointments 
under  the  Charter  could  be  made. 

The  last-hiontioned  Section  then  concludes  with  this 
very  pertinent  language: 

"No  person  shall  be  compensated  under 
any  emerf^jenoy  appointraent  or  appointments 
as  authorized  by  this  section  for  a  period 
exceeding  ninety  days  in  any  fiscal  year, 
and  no  claim  or  warrant  therefor  shall  be 
approved,  allowed  or  paid  for  any  compensation 
in  excess  of  such  ninety  days." 

It  cannot  be  gainsaid  that  the  »ontinianoe  in  position 
by  the  patitioners  after  January  8,1922,  and  up  to  April  8,19?!2, 
was  under  the  authority  of  eme^goncy  appointment,  and  in  view  of 
the  above  quoted  language,  it  wjuld  be  absolutely  illegal  to  pay 
than  during  the  fiscal  year  ending  June  30,1932,  any  sum  in  excess 
of  that  for  ninety  days  service  under  emergency  appointment. 

Their  employment  between  the  eifrhth  day  of  pril,1932 
(the  9lBt  day  after  January  8,1932),  and  May  10,1932  (the  time 
of  regular  appointment  froin  an  eligible  list  created  by  competitive 
examination  )  was,  in  the  li^^ht  of  the  limiting  language  found  in 
Section  149,  without  sanction  send  against  law#  This,  of  nocessity, 
means  that  the  claims  for  salary  for  such  period  must  be  denied. 

Coming  now  to  the  second  phase  of  the  claim,  namely, 
that  for  the  difference  in  amount  of  salary  paid  while  serving 
without  Civil  arvioe  standing  and  that  received  under  regular 
appoint  lent,  we  must  first  refer  to  Cection  58,  New  Charter.  Here 
it  is  found  that  "The  salaries  of      the  piTJbetion  offlceT  of 
the  Juvenile  court,  their  assistants,  deputies  and  employees  snail 
be  fixed  by  tha  boar  t  of  suporvitors  in  ttie  same  manner  as  for  other 
officials  and  employees  of  the  City  and  County". 

The  provisions  of  'eotion  151,  New  Charter,  dealing  with 
the  Standardization  of  C^ompensation,  in  the  fifth  paragraph  thereof, 
states  that : 

"Where  any  compensation  paid  on  January  1, 
1931,  is  higher  than  the  standard  compensation 
as  provided  in  this  section  for  such  position 
or  employment,  said  compensation  shell  bo 
continued  to  the  incumbent  of  such  position 

as  long  as  he  legally  holds  sid.d  position, 

♦  *  *  ft 
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In  this  matter  where  the  standard  fixed  is  lower 
than  that  paid  on  the  1st  of  January, 1921,  for  such  position, 
the  claimants  do  not  fall  within  the  lower  bracket  for  the  reason 
that  they  were  incumbents  In  such  positions,  tiho   continued  to 
legally  hold  the  same  by  virtue  of  qualifying  through  civil 
service  examinations. 

In  view  of  the  foregoing,  you  are  advised  to  recognize 
the  demand  for  th  difference  in  salaries  for  t.'ie  months  of  May 
and  June, 1932,  in  each  instance,  and  deny  the  balance  of  the 
claims  as  submitted. 


Respectfully, 


City  Attorney. 


FINANCE  COMMITTEE 

BOARD  OF  SUP :<;ma sons. 
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.  r^  T,"  A  TA  T«r 


October  13,1933, 


SUBJECT:  Exhaust  Vontilating  system  may  be 
Used  In  Certain  Cases  Only;  also, 
Business  Houses  Cannot  be  Legally 
Enforced  to  Furnish  Patrons  v/ith 
Toilet  Facilities. 


Dear  Sir: 

I  have  before  me  your  communication  wherein  you  present  for 
my  opinion  two  paragraphs  of  Ordinance  No. 615  (New  Series),  in  this 
language: 

"A  question  has  recently  arisen  within  the  Department 
of  Public  Health  involving  enforcement  of  the  pluiabing 
ordinance.   The  paragraphs  in  question  concern  two 
points: 

First:   Statements  have  been  made  by  business 
people  that  Section  203,  which  reads: 

'  In  all  buildings  used  Jointly  for 
rer idence  and  business  purposes,  separate 
and  sufficient  water  closets  shall  be 
provided  for  the  use  of  families, employees, 
and  patrons  of  the  place.* 

is  unconstitution  il,  in  that  the  public  cannot  demand 
rightfully  that  business  houses  furnish  them  with  these 
conveniences. 

The  second  point  involves  ventilation:   rections 
204,  205,  and  206  provide  for  certain  restrictions  of 
ventilation  in  air  shafts. 

♦  The  requirements  of  these  rules  shall  not 
apply  to  a  ventilation  of  sufficient  capa- 
city to  exhaust  to  above  the  roof  of  all 
the  air  in  the  compartment  or  compartments 
covered  by  Section  208  every  ten  minutes.' 


♦♦  ♦  *  *  *  *  The  particu 
Involves  the  ventilation 
within  a  building  into  a 
draft  ventilation  system. 
Inspector,  contends  that 
ventilating  system  for  ba 
sculleries,  shower  compar 
without  any  connection  wi 
supplying  rooms  of  other 


ar  point  in  question,  however, 
of  various  types  of  rooms 
mechanically  equipped  forced 

Mr.  Hobro,  Chief  Plumbing 
there  should  be  s  sepai-ate 
th,  toilet,  slop  sink  rooms, 
tmonts,  or  water  closets, 
th  the  ventilating  system 
ohai'fcicter .  " 


The  other  contention  is  that  in  view  of  Section  60, 
State  housing  Act,  1929  , revision,  proper  en^cineering 
can,  through  the  appropriate  size  ducts  and  fan  equipment, 
provide  in  one  exhaust  system,  the  evacuation  of  certain 
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rooas  every  fifteen  minutes  and  another  set 
every  five  ailnuteH,    if  nacossary.       "hat  is 
XHo   pro-pBT  Interpretation* 


In  reply  to  your  first   Inquiry,   I  hare   been  unable  to  find  anj 
ease  InTolvinri   language  as  broad  as  t.^at    quoted,   Imt    in  view  of   tlie 
general  provlsione  of  lew,    that  an   ordlnaixje  restricting  the  use  of 
private  property  In  the  interest  of   public  he&lth  must  have  a  rational 
relation  to  the   object   sought    to  be   attained  and    cannot  he   unreasonable, 
I   conclude   that    the     noted    L-rovision  as   to   requiring  separate  aoA 
sufficient  facilities  for  patrons  Is  unconstitutional* 

Turning  now  to  a  consideration  of  your  second  problen,   I  find 
that  section  60,      tstutes  of   California   of   1S23,    Chapter   586,   pags  781, 
as  aioended   in  1929,   is  referable    to   permission  for   th  3  usa^-e  of  a  fan 
ezhsmst  systeia  of  ventilation  of  certain  ooapartraents  aalntalned   in 
hotels  end   Svartsent  houses. 

Reviewing    :3atlons  198  to  206,   as   ret  out  under  the  caption  of 
Part  VII,   of  Crdinanoe  No.615    (:Jew  oe-^les),    it    ia   s   nwn  that   the  types 
of  structures  Involved  are   "teneaent",    "flat",    "store",   -lodging  houses" 
"residences'*  and   "hotels",   and   the  variety  of   coa)nrtmonts  designated  are 
-   bath",    "water  cloaef,    "urinal",    "slop"  and    "scullery  sink". 

Insofar  as   the   state   or   reneral    law  has   provl^led   only  for 
regulations  concsx-nlng  hotals  and   a^artaeat  houses  In   this   regard,    the 
City  and    bounty  of  ran  ^anol  sco  has   the  rir.ht  to  enact  laws  covering 
other  kinds  of  buildings  and  its  ordluano*  shall  be  peraaount. 

Referring  to   the   lantnutge  hereinabove   set  forth  In  ::.ectlon  207, 
the  cospartaants  not   sub  ieot  to  tho    rules  conoemlng  "air  ahaff  or  "window* 
ventilation,   but  permitted   tr^    httye  an   "exhaust  ventllatlnf;  Gyntem",   are 
those   covered    by  :^ectlon  £08,   or,    In  other  words,   all   ooapartmants  particu- 
larly snu  lerated   In   /art  VII •        This   decision   is   dictated  by  virtue  of   the 
teras  of  said     eotlou  £06,   us  follows: 

"Itt  all  cases  covered   by  this   ""art  VII   the  sianner 
and   systea  zt  ventilating  aus  t  aeet  with   the    approval 
of  and   bo    installed   to    the   satisfaction  of   the    "r.ard 
of  Health.'    ' 

AS   two  of  th-?  cases   covered  by  Part  VII,   namely,    "aparteaent  houses" 
sad  "hotels",  have   been  regulated  by  tba      -State  Housing  Act",   It  makes, 
of  Beeessity,   the  provisions  of     eotlon  207  applicable   to   "flats"   "stores" 
and   "residences",   as  f a  •  aB"exh«ust  ventilating  syatea"  concerns   "bath", 
water  closet",    "urinal",    "slop"  or   scullery  sink",   which  means   that   only 
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in  thes  cases  of  the  three  immediately  above  indicated  typee 
of  structures  may  the  last  enumerated  kinds  of  compartments 
be  penaitted  to  make  use  of  an  "exhaust  ventilating  system" 
in  evacuating  the  air  from  the  same,  and  from  those  compart- 
ments only. 

You  are  tharefore  advised  that  the  contention 
of  Mr.  Hobro,  as  expressed  hereinabove  is  correct  as  to 
"flats"  "stores"  and  "residences"  under  tha  terms  of  Section 
207,  and  as  to  "apartment  houses"  and  "h:.tels"  the  "State 
Housing  Act",  must  be  followed. 

Respectfully, 


City  Attorney. 


To  - 

DIRECTOR  OF  PUBLIC  HE/lLTH. 


-<s- 


'^^I'-f^t   «»t:e  i-'oY 


/-/ 


October  19,  1933. 

SUBJBOTt     Discovery  of  llarri«|{e  of  PrcAMitiozwry 
TmaLOkMf  After  Probatiozxary  iierrice 
Tenainated* 

far  Sirt 

This  of  floe  ie  in  receipt  of  yovr  requeat  for  an  opinion,  as 
follows s 


"A  teacher  was  appointed  a  probationary  teacher  on 
August  19th,  19iS9»     She  was  aazvied  on  S\am   SOth,  1950,  after 
MM  year*  8  serrioe  as  a  teacher*  She  was  appointed  a  p«nna- 
BMBt  teacher  by  resolution  of  July  2nd,  19SL,  effectiTS 
August  1st,  1931*   On  July  6th,  1933,  tlie  teacher  filed  her 
request  for  change  of  naias  and  on  August  6th,  1953,  f onaally 
suatified  the  Board  that  she  had  been  xoarrled  on  June  28^, 
1930. 

^At  the  tiaw  this  teacher  was  a  pz*obatio3ier,  the 
following  3*ule  of  the  Beard  was  in  effect  i 

'i^eetion  5,  Article  XII,  Hules  and  Heg<- 
ulations  -  A  Married  woaan,  except  yfiym  her  husband 
is  incapacitated,  shall  not  be  recoiriended  for  en- 
ploywent.  The  oiarriage  of  sxibstitute  or  probation- 
ary wosum  shall  aalee  th—  ineligible  for  further 
eaployment.' 

"Qnsstiont  May  the  Board  prefw  charges  against  this 
teacher  for  Tiolation  of  the  rule  against  aarriage.  notwith^ 
standing  her  preset^  status  as  a  pemiinent  teaehevT* 

£  _  _M 

Section  5 .GST  of  the  School  Code  reads  as  follows i 

"Ho  witness  siiall  be  penaitted  to  testify  except 
xxptm   oath  or  aff iraatlon.  Ho  testimony  shall  be  given  or 
eirldMkOe  introduced  bearing  on  tl:ie  guilt  or  innocence  of 
the  employee  if  such  testiaony  or  evidence  relates  to 
natters  occurring  mox>e  than  three  years  prior  to  t^le  date 
of  the  charges  brought  Sccainst  the  eB^>loyee*'* 

It  is  a.ppmrmit   froa  the  facts  set  fox*^  in  the  above  request 
that  tlie  teacher  under  consideration  was  laarried  more  tlian  three  years 
sgo.  Since  the  sbove  rwntioned  section  of  tlM  )Mhool  Code  would  pro- 
hibit any  introdaction  of  testlMoay  as  to  the  dat*  of  h93t  marriage, 
it  would  be  lapossible  for  tlie  Board  of  Education  to  uphold  charges 
for  violation  of  the  rule  against  marriage* 
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Tttuo,  In  direct  mnsmut   to  jovr  quastlon,  -  It  1«  my  opinion 
that  th9   Board  of  jUluaatlon  eannot  suo«»«afully  prefer  chargee  against 
the  teachef  In  question  for  ▼iolatlon  of  the  rule  againat  marriage. 


Bespeetfullyi 


CITY  ATTORNKy 


Honorable  C,  Harold  Caulfiold, 
ChairaMn  of  Legal  cenmltteo* 
Board  of  sduMttion, 
ClTlo  Atidltoriiai, 
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Jct.    26,    1933* 

XT:     Teaob«r  of  rublio  ..p«aki&6  to  Adults 
as  rrobstlo.Ary  leacher. 

Thl»  office  is  in  r4oeipt  of  your  r««iue»t  for  an  opinion 
upon  the  following  faotst 

It  epi-Hsers  free:  the  reoords  of  Um  Boari  c^   i&dvie&tion 
that  certain  claases  of  public  speaking  have  beea  formed  for 
adults.       Those  elasaee  meet  onoe  a  week   for  a  period  of  two 
hoiirs  each.       The  Boerd  of  j.duo«Ltion  eppointa  the  te?'."   ■  '••       The 
olasees  are  largely  self-eupportiiig ,  eaoi-.   t<upil  pttyi  .00  per 

«eek  for  ten  leseons,  e  certain  portiun  of  the  aalarj   c 
the  wOlool  rural.       These  olnssea  are  continued  for  a  po^i-v     *     -^ii 
weeks,  y 'en  ^nuther  cl&as   is  T-^r^vd.  for  the  uext  ten  *eok.s  bjod 
whl^  2 enters  of  the  first  ^roiq)  »*iy  Join* 

The  resolution  or  the  Board  of  iiduoatiou  authorislxig  tiie 
forir<&tiori  of  these  clessee  does  not  lisiit  the  nwaiher  of  ten  week 
groups  which  nay  he  forsned  during  a  school  year.       T'      ■    c'    sses 
were  orleinated  at  the  hegiiming  of  tlse  -pria^;  t&m  :jS  and 

have  continued  during  each  suhseciuent  £:chool  yt^ar  to  date  without 
a  hraak*       i-- ^riuji  this  period  there  i.ave  T     -  ,  -,.  fQ^j.  ^^^ 

as  fi«  as  one  class  uer  week*       For  tUe  sc      ..  4  it   is 

proposed  to  h&ve  three  of  these  elaaaes  vier  week,  ail  taught  \3j 
one  teacher* 


The  question  aaked  is  whether  or  not  the  teacher  of  these 
classes  wotxld  acquire  any  tetaire  rii:lit3,  or  would  be  classed  as  a 
t«B9orary  teacher* 

0>I  ..A  '^i"  • 


In  oi^er  to  reach  a  pro  >er  conclusion  in  this  matter  it 
beooaes  necessary  to  detensine  whether  the  teacher  in  question 
falls  within  the  cetegory   of  a  substitute,   I'or  t/ie  reas        ^     t  the 
school  Code  section  on  substitutes  is  the  only  one  whioL      \    t 
possibly  five  this   teacher  a  tebiporary  classific»tion* 

Section  5*520  of  the  school  Code  dealing  with  sutstitutes 
provides  as  follows: 

**Boarda  of  scliool   tr^astees,  end  oity,  nttd  city 
and  county  boarda  of  education  shall  have  power  and 
it  shall  be  their  duty   to  <.'         Ify  as  S'         '  lute 
«apioyoe8  thoae  pcrf^  ;r.s   e::-^^  ,  ..d  iu  pom  __  rcquir- 
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log  oortifiCEition  (:,ualirioatio}ifi  tro:  day  to  day  for 
ie  "a  »«hool  ,  ,  to  fill  positions  of  reg- 
ul    •  _^  '•&  pors  s©nt   fro.,  servioe  or  wlao 

are  9inp  in  posltiuv'ji  requiring  certification 

(l\}Kliflceti;^..s  in  mave^utty  or  t«Bpo7«ry  0(^-ools  or 

Olria.eR." 

If  (»  lattar  portion  of  the  foxi^oia^  s«fOtiou     rcvidos 
that  t  nse    .'ernoris   are  substitutes   "who  are  eiapl   ,  od     a  i>ositlon8 
requiriJir   oortifiottlon  qua  lir  lout  lone  in  orierfjency   cjt  t«eiporary 
selK>oXa  or  ol&ss^tf***  »ej9Jbi«r  in  (ueatlon  la  aofc  teaehine 

la  aa  Miargeney  olaf^a*  j-s  leaves  the  que&tlOB  of  vhetlicr  the 

teaeher   is  oporutinr   In  a  tez^orax^   aobool  or  class*  ice 

tbe  teacher  teaches  in  various  sciioola  «•  have  left  only  the 
({ueatiorj  of  v  >et'ier  ti  a  ola.iS  tauelit  la  a  tdB|»orary  olasa. 

The  word   '•teT.?;^orary'  may  be  def  •    ed  &s  the   ^pposite  of 
the  word  '*pe7»anent '* •       **n  ezaiaination  of  tiia  faeta  In  this  :;:atter 
diseloaea  t'tu^t  the  nubile  speeklng  classea  have  brnm  fomad  con- 
tinuous :9  to  tVie  present  tint*  ,  it  is  olc  t 

tiiey  *j'c    ,..........<-  und   not  tonporary.       Hi. — sdly  tj  e  Lcv  *..-^- 

ture  did  not    i   ttmd  th:  t  classes   la  operation  for  e  ueriod  a 
tiree  ur  four  yeurs  ehoiiUL  be  texvMd  temporary*  :iC%  th<^t 

the  oer"  '"''•'    '  "  tKe  class  o^aafes  aevearal  tisnes  d  *.  .     the  year 

is    l£&&  .     - 

Under  the  cireumstanoea  it  is  ay  or^^'-^^n  tht-t  the  teacher 
la  question  is  either  a  probationer  or  a  pen  u  tencheri  depend- 

iae  upon  the   nusiber  of  days  taugbt  durin^^  e&oh  yeurt  but  only   to 
the  extent  of  ttie  position  oocii^ied  by  the  teacher* 

_.  vs.  f  Ti  f^  196  Cal-App*  510. 

It  should  be  pointed  out,   further,   that  irrespoctive  of 
the  acquisition  of  tomiro  rl<:!it3,   the  teaciicr  v;c?uld  be  under  con- 
tract, by  virtue  of  the  -' — 'ialons  of  the  school  Code,  and  iR>uli 
h«re  to  be   retained  by    .  jsrd  of    education  until  the  ooiapIeHon 

of  the  sahool  year* 

Respectfully, 


To  - 

rintendent  of  Schools, 
i-oard  of  ftduor.tlon, 
:3aa  Fraaeiseo* 


City  .  tto'rney 


*  3Td 


October  25,  199S* 

SOBJICTt  la  re  PftjOMmt  of  Conpensatlon  to  l^Xoyfsea 
of  th«  City  Ajisiatli)g  In  ulvil  ^orvlco  kx« 
udnatiozuB. 

Dear  Sirt 

X  Ml  in  rocolpt  of  your  letter  ireadlng  as  follovat 

"Tine  rolla  have  z*eaohed  thia  offiee»  aa  hex^ to- 
fore  ai>proTed  by  the  civil  serviee  Co«Baiaaion,  wherein 
certain  ea^loyaea  of  the  city  ajnd  county  govemnMit  ha've 
acted  aa  apeoial  examinera  for  said  oanaiaaioa.  The  exa»- 
Inationa  were  held  for  the  establlituaent  of  eligible  liata 
in  the  Police  Depertmoctt. 

"We  have  not  been  Infonsed  whether  the  aervice  waa 
rendered  during;  the  daily  work  ho^tra  or  whether  aald  aejrrioe 
waa  rendered  aubeequaat  to  ^e  end  of  the  daily  period,  aa 
preaoribed  in  the  Charter. 

"Tre  would  be  pleaaed  to  be  inf  onaed  to  our  ri^ht 
to  Mprove  aaid  time  rolla  or  whether  the  language  in 


ttiea  ISO  of  the  charter  la  i^^pli cable  to  thia  type  of 
apecial  aervice*" 

QFIMIoa 

I  note  in  your  letter  you  atate  you  have  not  been  infomed  wheth- 
er the  ear  vice  :.iwitloned  waa  rendered  aubaequant  to  the  uaual  daily  period 
of  aervlee  by  the  varioua  aniployeea,  or  whether  It  waa  rendered  duriz^ 
aaid  period* 

I  have  been  adriaed  by  thm   Secretary  of  the  Civil  Service  Ca»- 
ffliaaioa  that  all  of  the  aervice  for  whieii  ecMq^enaation  haa  been  a  deed 
waa  rendered  aubaequant  to  the  turual  daily  period  of  eeq^loynent  of  the 
varioua  peraoaa  who  rendered  aueh  aervice* 

Section  145  of  the  diarter  givea  to  ttie  Civil  Service  Cooniaaion 
the  right  to  hold  exanlnationa  for  the  varioua  poaitiona  within  the  el&as- 
ified  aervice  of  the  city*  Thia  aeetion  also  ^ivea  to  the  Ooaaoiaaion  the 
rl^t  to  control  all  of  aueh  e^ouftinatlona  and  to  employ  aiiitable  perona 
In  or  out  of  the  publie  aervice  to  act  aa  exwainere. 

I  have  examined  tim   provisiona  of  Section  150  of  the  charter 
whieh  yrm  x>efer  to  in  your  letter,  the  :>ertinent  portion  of  tiie  aaiaa 
readias  aa  follows t 

"The  aalary,  wage  or  >ther  compensation  fixed  for 
each  officer  and  employee  in,  or  aa  provided  by  thia  charter, 
tfiall  be  in  rull  eoaipenaation  for  all  aervice  a  rendered  -.^  •»." 
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Without  detoreaining  at  t^ils  tine  iSMthsr  this  jjartioular 
^••tlcm  x>T9fnnt9   th«  payizic  tor  oTertl  •,  I  ttB  of  tha  opinion  that 
^m   proviaian  la  a  gaoana  oam   and  la  tbavafora  oontrollad  by  tha 
apMiJLal  j^roTiaioii  containad  in  baotlon  145  «dilch  raada  aa  folXova: 

"Tha  aonBlasion  sliall  control  all  examlTuitlona 
aaA  amj  aaploy  aioitabla  parsona  In  or  out  of  tha  publia 
•arrloa  to  aet  aa  axaeiinara*" 

It  would  appear  from  this  laaguag*  that  the  CoBBdasion  la 
authorised  to  aoy^loy  aueh  persona  aa  it  daana  proper  Tor  tha  purpoaa 
^f  oonductirm  any  esuaination  vhiah  it  loay  hold  and  that  it  la  ^vtn 
«Kpraaaad  autlxority  to  select  thaaa  parsons  from  thoaa  irho  are  already 
in  tiM  pvDHS^Q   aarvioa  ahould  it  daaire  to  do  ao* 

The  right  to  rnqfljoy   in  moat  oaiMS  earrias  with  it  the  ri^t 
to  sowpansata  for  tha  amploysaanb.  Tha  word  is  synonyaums  with  the 
word  "hire". 

X  note  in  Words  and  Phmaas,  Vol.  2,   2nd  Sarias»  at  page  260, 
tha  following I 

"aaploymmt  whan  uaed  in  reapaet  to  a  aarvant  or 
hired  hand  ia  eqtiivalent  to  liiring  id:d(dx  ij^llas  a  requaat 
and  contract  for  oompanaation." 

This  text  is  hciVtM   out  by  tlie  deoiaiona  of  tha  courts  not  only 
in  California  hut  in  other  jurisdiotiona* 

I  note  eapeeially  MAU^OY  v*  BOARD  >P  ED\KiAT10V,   102  Cal.  642 » 
xAmm   the  i^uprame  Cotirt  of  this  state  has  saldt 


"Tha  worda  *to  aji^lo]^  taaahsrs  can  maan  nothing 
t,  therefore,  than  that  the  board  ims  clothed  wi^  power 
to  aontraet  witi^  suitable  paracma  to  engage  in  the  wortc  of 
teaahing  in  tiie  piUillo  aehools  of  tlie  city  for  a  fixed  sal-> 
ary  or  ocM^panaation** 

In  BimiUM.  ▼•  SCOTT,  58  ll«  Em  687,  the  bupreaia  Court  of  ttm 
state  of  gasaachuaetts,  in  defining  the  word  "ecBploy"  saidt 

*There  are  Tsrious  senses  in  which  the  7erb 
*  employ*  and  its  darivativea  are  uaed*  Bvit  i^iwi  used  in 
eonnusction  with  jsattars  of  ordinary  businaas,  as  in  this 
statute,  it  means*  wa  think,  aarvioa  rendered  or  to  be 
rendered  f^^r  coeapansation,  and  ia  nearly  or  quite  synony- 
■ous  with  *hir«*»««»«* 

In  Tiew  of  tiieaa  autiioritiea  and  the  expreaa  proviaion  eon^ 
tained  in  the  charter  auttiorising  the  Civil  Service  CcMsnission  to 
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•aploy  pwaonm  in  the  public  atarrlcm  to  assist  In  th«  holding  of 
•xwBinations ,  I  am  of  th«  opinion  that  iriian  Bu<di  p«rsons  ar«  so 
salectad  from  otliar  dopaptaants  of  tha  jfoibllc  service  and  ara 
render In.'T  eerrieaa  not  ordinarily  called  for  in  their  reapeetlvw 
positions  thay  ara  ssqployaes  :jT  tlie  CItII  service  Coamissioa 
and  are  entitled  to  compensation  for  their  services* 

You  are  advised  aocordin^y* 

BM9a«tfxaiy, 


risTwmasr 


Coatrellar, 
City  Han* 
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ItOT«    15,   1953. 


SUBJECT t   In  r;c:   Allotvanee  cm  Certificate 
heretofore  Isaued  for  Grading  on 
Harrison  Jtreet  at  Third  :itreet» 


D«ar  li^ire: 

1  have  yoTir  connmni cation  wherein  you  request  that  I 
adTlse  you  as  to  whether  a  certificate  heretofore  issued  by  the 
City  sngineer  certifying  that  the  era<iin6  o"  the  northwesterly 
half  of  Harrison    street  at   the  intersection  of  Third  street  can 
now  be  sUoved  as  a  set-off  upon  the  amount  due  from  the  orc^^erty 
otmer  holding  the  certificate  on  ^e  grading  of  the  streets 
traTeming  Rlz»on  Hill. 

It  appears  that ,  under  pror>er  proceedings  of  the  Board 
of  Piiblic     orlcs  and  the  Board  of  Superrisora,  eertalB  streets  on 
Rinoon  Hill  were  re-grad^  and  severed,  among  said  atreets  being 
Ibrrison  street  from  its  point  of  Intersection  with  Third  litreet 
and  extendinc  eristorly  over  the  hlll»       It  further  e^ peers  that 
vam  J^ius  I^enflelson  is  the  owner  of  the  property  at  the  coari^r 
of  Third  and  Harrison  Streets  and  that  at  some   time  during;  the 
year  1913  'r.  Hendelson's  predctcessor  in  interest  caused  Harrison 
ijtreet  to  be  ^e^ed  to   the  proper  line  end  grade  and  that  the 
City  Bnpiijeer  issued  to  the  :>redecessor  in  interest  of   «*. 
itoodelaon  a  certlfieate  Ho.  23464  shaving  that  1,359.8  cubic 
yards  of  gradixig  was  done  in  front  of  the    -roperty  and  that  the 
▼alue  of  this  grading  was  ^^2«88.        In  addition  to  this  sua  I'rr* 
I.'^endelson  expended  the  sua  of  1 202. 81  for  sideweilks  und  the  sum 
of  v92.00  for  side  sewers.       The  two  last  mentioned  itens,  however, 
are  not  referred  to  in  the  certificate.       The  certificate  reads 
as  follows: 

"Ilo.   1468  CITY  Kl^UaBBR'S  CSHTiyiCATE  83434 

SaH  JIUI'JCISCO,   April  28th,    1918 

I  certify  that  the  gradln£^,  on  the  northeasterly 
one-half  of  Harrison  street,   fron  the  northetisterly  lina 
of  3rd  Jtreet  to  a  line  139  feet  northersterly  frcm  and 
parallel  to  the  northeasterlj'^  line  of  5rd  street  has 
been  done  to  the  established  rrade  of  t>ie  street  and   to 
extend  fror,  the  northwesterly  to  the  center  estc.blished 
lines  thereof. 

Total  number  of  dubic  yards  of  f^rading  (cutting) 

done*  •••••• 1,;^39.8 

For  credit  of 

G.   A.   CLOUGH 

M.   II.   o'_;;..  .1%:  i_.  ..:Y 


City  ^:4^i..eer. 


H 


»w> 
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Tlie  question  to  det«xraln«,   therefore,   ia  whether,   in 
peyli^c  ^Is  essesflOBent  agftlaet  his  propertsr.  Ur»  Men&eleon  is 
wititXed  to  the  oreAit  whioh  he  olalBs. 


QjPi:aotii 


9iibdivisioa  Nine,  uec*  9,  Chapter  II  of  AXtiole  VI  of 
^«  old  Charter  reads  as  follow  sx 

"StthdiTision  Nine  «  Any  owner  or  onurs  ct  lots  or 
lands  fronting  upon  azxy  street,   Mx9  width  and  cprade  or 
vhieh  have  been  established  1^  ttis  i^up^-Tisars,  Siay 
perform  at  his  or  their  ovn  «cp«ts0  (after  obtainins 
psniission  from  the  Board  of  Public  uo^rtcs  so  to  do, 
but  before  said  Board  has  passed  its  resolution  of 
iatention  to  reoossmend  grading  iriolusive  cx^  this)  any 
gliding  upon  said  street,   to  its  full  width,   or  to  the 
e*nter  line  thereof,  and  to  its  grade  as  then  estab- 
lished, and  thereupon  may  procure,  at  his  or  their  own 
Mcpense,  a  certificate  trwA  the  City  Engineer  setting 
forth   the  mmber  of  cubic  yards  of  cutting  arid  filling 
Ksde  by  hlja  or  thesa  in  aaid  gra<iirig»  end  the  propor- 
tions performed  by  eaoh  owner,  and  that  the  saiae  is 
AoAs  to  the  established  width  and  grsto  of  said  street, 
•r  to  ti^je  center  line  thereof,  and  thereafter  aey  file 
said  cortificrte   in  the  ofilee  of  tlie  Board.        i^eid 
certificate  shall  be  recorded  in  a  properly  indexed 
book  kept  for  that  purpose  in  the  office  of  the  Boaid* 
Wbencrer  thereafter  the  Su  >erTisors  order  ^e  grading 
of  said  street,  or  aiv  portion  thereof,  on  which  aay 
grading  certified  as  aforesaid  has  been  dorie,    the  bids 
and  contract  auat  express  the  price  by  the  eubie  yeird 
for  ewtting  and  filli>tf:  in  grading,  and  such  owner  or 
ce&ers,  and  his  or  their  suooessors  in  interest,  shall 
be  entitled  to  credit  on   the  aseesnaent  upon  his  or 
their  lots  artd  lands  fronting,  on  said  street  for 
grading  thereof,   to  the  amount  of  tlie  cubic  yards  of 
cutting  end  filling  set  forth  in  his  or  their  said 
oertifioete,  at  ^e  orlces  naned  in  tlie  contract  for 
seld  eutting  and  f  illiiig;     or,   if  the  grade  neaiiwhile 
las  been  legally  ohsne;ed,   only  for  so  Emoh  of  said 
certified  was4c  as  «oi;ld  be  required  for  grading  to  the 
grade  as  changed.       i>uoh  owner  or  owners  shall  not  be 
entitled  to  any  credit  that  nay  be  in  exeess  of  the 
aseessBsents  for  grading  upon  the  lots  and  lands  owned 
by  hte  or  then,  and  proportionately  assessed  for  tlie 
whole  of  eaid  grading*        The  Boerd  shall  iiolude  in 
the  asaesRoent  for  the  whole  of   said  (jading  upon  the 

grade  the  muaber  of  cubic  yards  of  cutting  and 
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flXliii     set  forth  In  auj-  and  all  certifloeiteB  so 
recoificd  in  his  office,  or  for  ti.e  »liole  of  said 
grading  to  the  changed  grade  eo  souch  of  said  certifi^ 
work  as  would  be  required  for  prading  thereto,  and 
shell  enter  oorresnonding,  credits,   deducting  the  seias 
tM  ^eonaemte  upon  the  eniounts  assessid  agairist  the  lots 
and  lands  owned  respectively  by  said  certifi^  owners 
and  their  successors  in  interest}     but  he  shall  not 
include  azqr  grading  quantities  or  credit  any  suivis  in 
ceEeess  of  tho  prnnortionate  assessaents  for  the  whole 
of  the  grading  «,bich  are  maA«  q^ob  any  lots  and  land* 
fronting  upon  said  street  ani  i^l-onging  to  eW  suAh 
••rtlfi^  owners  or  their  auocesscrs  in  interest* 
<hen  ariy  owner  or  ovners  of  any  lots  and  lania  fronting 
on  acQT  street  shall  have  heretofore  done,   or  ^hall 
hercwfter  do  any  wovk,  except  grading:,  on  such  street, 
in  front   of  any  block,  at  his  or  t>i©ir  own  exnense, 
&JXSL  the  auperrir.cara  shall  subsequently  order  any  work 
to  be  d  mc  of  the  same  class  In  front  of  the  sasa  b3iNlk, 
the  work  so  done  at  the  exp«tee  of  such  owner  or  owners, 
shall  be  excepted  fron  the  order  ordering,  work  to  be 
done,  as   ->rovided  in  subdiwislon  ten  of  this  section; 
but  the  work  so  done  at  the  ocpenee  of  such  owner  (V 
owners  8>iall  be  upon  the  official  rrade,  and  in  condition 
satisfactory  to   Uie  Board  of  Public  '  orks  at  the  tirae 
said  order  is  !>asaed»" 

Tbc  Talidi^  of  these  certificates  was  passed  upon  and 
sustained  by  my  predesessor,  Honorable  I  rroy  V«   i^ng,   in  an  opinion 
rendered  to   ^,e  Board  of  Public  works  on  Avgiist  7th,  1915,  and  which 
is  to  be  found   in  Long*s  Opinions  1912-1916,  at  regc  825* 

This  c^lnlon  also  dealt  with  the  It^rovesient  ot  Harrison 
Street  but  at  a  point  so&s  distuise  easterly  from  Third  street* 
It  woxild  i^pear  that  the  facts  regarding  the  issuance  of    the 
certificate  referred  to  by  Jvidge  Long  and  the  certificate  «hieh  is 
the  subject  of  t]ie  present  int^uiry  are  the  aaae  and  tlierefore  I 
sat  of  the  opinion  that  the  certificate  was  properly  issued* 

This  being  the  case,  under  the  plain  aandates  of  the 
above  quoted  Section  of  the  old  Charter,  the  owner  of  the  lot   is 
entitled,   in  .raying  his   essessitent,   to  credit  for  the  number  of 
cubic  yards  of  f^xadlng  dcme  at  the   .)rioe  specified  in  the  oo:  tract. 
I  have  not  tho  -  before  me  and  therefore   it  will  be  necess- 

ary to  have  the  -*-.      ...^ineer  certify  the  contract  price  for   grad- 
in£  iinder  the  present  contract  and  to  apply  that  nrioe  to  the 
1,359*8  cubic  yerds  of  grading  previously  done  as  shown  by  the 
City  Hngineer's  certificate. 

While  I  ojcx  uf  the  opinion  that  '  r«  ^^nielaon  is  entitled 
to  credit  fear   the  grading,  he  is  not  entitled  to  my  credit    for 
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the  other  liaproreraents  c»cle,  far  the  reason  that  the  Charter  pro- 
vision provides  only   for  certlficatee  to  be  issued  for  sxadirig  and 
the  only  reference  to  other  improveuienta  is  given  by  the  following 
wordst 

"Uljen  any  owier  or  owners  of  any  lots  and  lands 
fronting  on  any  street  shall  tave  heretofore  done,  or 
•hell  Jtereafter  do  ery  work,  eaceept  grading,  on  such 
street,   in  front  of  eaay  block,  at  his  or  their  own 
•zpenae,  and  the  supervisors  sliall  subsequently  order 
any  work  to  be  done  of  the  ssae  class  in  front  of  the 
mtfim  block,   tlie  work  so  done  at  the  expense  of  such 
mit»r  or  owners  shall  be  excepted  from  the  order  ordering 
work  to  be  doxke,  as  provided  iu  subdivisioii  ten  it   this 
section;     but  the  work  no  done  at  the  expense  of   such 
owner  or  owners  ehall  be  upon  the  official  grade,   and 
in  condition  satisfactory  to  tne  Board  of  Public  works 
at  the  tlnie  said  order  is  passed*'* 

It  appears  to  £<e  that  the  portion  of  the  section  laat 
quoted  does  not  give  to  the  pro;)erty  owner  the  ritjht  to  offset 
the  value  or  cost  of  any  improireiaeats  except  the  grading,  but 
that  it  allows  hliB  to  periait  the  old  i^rovei»ents  to  rer::8in 
instead  of  constr  -,  new  gx^b  of  the  sa^e  character,  provided 

they  are  on  the  px     .^   line  and  grade,  and  their  condition  is 
•atisfactory  to  the  Board  of  Public  ;vo]ice« 

Ycm  are  there  fere  adviaeA  that  the  claim  of  Mr*  Mendelson 
for  the  eost  of  sidewalks  and  sewer  cannot  be  allowed  h\t  ,  as  I 
have  h>  '  o  indicated,  he  is  entitled  to  tlis   proper  credit  for 

the  gri- ,-.  -...retofore  done  in  front  of  the  property.       oa  the 

payment  of  the  ar^ount  due  ai^  certificate  issued  tc  hin  or  his 
predeeessor  in  interest  should  be  surrender^  and  cancel  led* 

Raapeetrj^^, 


City  Attorney. 


To  - 

The  Litreets  Oosmittee  of  th«  Board  of  Supervisors. 

Copies  to  - 
The  Controller 
Director  of  ?ublio     oiks 
Fay  lJt>pi*ove:neat  Corapany 
Mr*  Julius  r<!6Molaon. 


^•^        Tl-    -•■*•, 


o    EfTrr 


/// 


.18,  i«S3. 


la  Vim  K  aeat  of  Assistant 

Mult  Pro&atlor*  Of£le«r* 

X  IjAve  your  letter  raaAl&g  «•  follows! 

*i3iould  an  (r»^'*^tr.tnent  of  ASfiistant  Probation 
Ofaosr  1»  -nds  fi  3  -resent  CHrU  Jenrlcs  Juvenile 

list  of  sllgltiXes,  ot   should  a  »<l««st  hm  bsAs  to  Jhs 
OlvU  Jervlcs  CoeaalBslOQ  to  hold  an  «cvaination  «id 
areata  sn  Adult  Frcteatlon  ciYll  3«moa  llat  fxor.  which 
a  salaOtiO'i  should  be  neda* 

'^•F  a  salary  of  an  Inaui^aat  Assistant  Probation 
Ofiioer  be  ioeroased  where  th©  >»slstant  PrJ^*f»    ^ 
Off  leer  has  been  seslened  to  a  position  ob  bo#KMe9ev 
and  ve  salary  standardized  at  a  earteln  figure;     to 
aut  tliO  coucreta  question,  »ay  t;>&  sf-i''-p'^'^^£^5'^»*  ^i, 
Eo  Is  an  Asslttant  >  robatlon  off  leer,  bvt  wfee  has  the 
oooltion  of  bootteeper  in  the  t5^>ert  «nt,  and  aaose 
salary  has  been  standardized,  ha  <.nereR»ed  frofc  the 
present  fixed  salary  of  IWO  to  t  e  salary  of  an 
IsaistfiOt  ?rc*atlon  Officer  of  5EIO.* 

ftn  «c«ainetion  of  the  records  ef    tt»e  Civil  iiervice 
C«wisslon  s  aes  «mt  the  probation  eerviee,  both  ad«lt  asft 
jovenile,  is  claesifled  as  foUowsx 

•^  61-100  -  Probation  3abdivlsio» 

This  subdivlai<m  Inoludes  botii  J^rweaile  «at 

Mult  I^Tobation  Officers  of  all  grades*** 

^l^in  the  Stibdivlslon  X  find  tite  duties  of  probaUoa 
Officer  s^ted  as  followsj 

-Invest ls*i tee  sooial  end  eeotteaie  •otAitiom 
affecting  j^iveflile  or  ad«lt  deUnq^iea^  •"L"f<f!L*- 
reports  t  i     or  follows  up.  aitvlses  ««*  1^2l?» 

Sobotionur^  .rwarde  of  t.e  juvenile  wurt,  «  «»2 
$«^ts,  to  soe  that  the  terras  aad  cocditlms  of  pro- 
bation are  followed* *• 


i-^f'tr. 


.ii^OX' 
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Or  v.uttib  Mtht  19SS»  an  axeiAl'satioa  wae  h«XA  by 
fke  Civil   $«rvi««    C«mlssion  f*r  the  poslttoii  of  i>robatlon 
Of  floor  aad  as  a  result  of  tliat  efXgei  nation  a  list  of  eliglt>l«s 
iB  oow  ral.Jtainod  bgr  the  C<»isa8slon.       "''  r  a  coaniaa&cMi  daaried 
It  aiTlaiibla  It  had  full  aiithorltar  to  c  a  ttea  adult  md 

jtiTaalle  probetl«>r!  aarvlea  aad  to  elaaalfy  together  t'  f 
▼arlotts  positio;>s  Ineldont  to  o«i«&  servleo.       It  is    r  i^ 
•▼IdoAt  ^at  tl)e  oamriasiort  has  ^ttxvuod  thia  eo^^sa  Insofar 
as  saSQT  of  t?  ©  poaltloia  in  eaoh  sarriao  era  oonctirtMid  for  It 
H^pSttra  fron  «lielr  elssalfioation  Ua\%  iro)>atic  i<3ar, 

Profeatloii  OiTieer-  *"^*ograpli©r  and    senior  Fr^Jbti..--..    -fl'ieor 
all  sail  for  tiia  _  -^maoe  of  duties  wbisb  Bigr  arise  aiHiar 

In  til©  aftolt  or  in  tie  JuTenllo  probatlo     depar  Is  the 

three  re^^laiog  positions  elasslfied  for  this  s^w^vw  ^^rwclii- 
ecUy  desliSMtte  to  vhich  pertieular  dspartsient  they  balong* 
For   1  istancc,  the  alasslflcation  provides  th&t  tie  duties  of 
Referee  snail  b«  perfojtsMid  orOy  *-   *  -  ^  -.enile  Court  arad  the 
posit lOTis  of  ahisf  Adttlt  Prdbat.  r  and  Chief  juvsnUs 

Trctiatlon  Offioer  are  separately  olaaslfied. 

Therefore*  aa  I  hsve  st&tsd*  it  was  clearly  the 
Intention  that  the  other  poeitl^'tta  elasslfied,  e:-}on^  iti  icib  is 
that  of  proSwition  wffiesdr*  would  be  «.  ifiible  for  sertrloe  In 
either  departsiei^*      You  sre  ^erefon  sdvltod  that  persons 
upon  the  list  of  rrobatiou  wf fleer  now  ssalntainad  by  the  Civ  11 
ssfTlos  CoBsalsaloa  ars  eligible  to  ttypoln^se  ycur  ik&pe^rt^ 

noAt  and  th&t  the  appolntsaat  shouU  ee  aiade  .  .  .      tria   list* 

AS  to  the  seecKid  question  you  ssk  Z  note  l^at  you 
state  that  Idie  salary  of  your  bo<:^dcss|ter  has  bsen  standardized* 
This  is  not  oorreet*       The  salaries  of  the  en^loyees  of  the  City 
and  ^  have  not,  as  yet,  been  standardise*       a  ste^tdiordiaui- 

Xitm  w«w,,£«m  w&a  prepared  by  the  Civil    merries  Coimission  end 
reocniisadeA  to  tiie  l^oaxA  of  ^wperrlsors  but  was  nsver  ai^pirowiMI 
by  the  Boasd* 

In  this  pressed  staadardlsatlon  the  paaitlon  of 
Pr  :}ff loer-'SAenc^r&pher  had  tr  e  salary  fixed  at  •  >0 

to  ^^iw.v^o  per  month  but  in  the  budget  for  the  year  ISS^-^-.i 
it  was  fixed  at  4190«00  per  ^ontb* 

la  uedti       "I  ot  the  Charter  there  is  a  provision 
that  no  gql  penseti  all  be  Insreased  beyor4  the  prop'.>0ed 

sehedule  of  ocrTpenaatlon  issued  by  the  Civil  service  Ccfluiilssion 
ttiidwr  dati»  '>rll  Oth«  1930.       This  is  tiia  sehedule  above 

tteotioned  wos  ^reseated  to  tJ^e  Board  of  _uoervlsora  but 

was  never  approved  by  that  lo&rd*       Therefcre,  it  would  h9 
possible  for  yo'or  coiseisslon,  with  the  approval  of  tiie  ^^or 
and  the  Bofird  of    moervlsors,  to  increase  the  salary  «f  this 


mf^ 


fd^tiMi  %o  m  mtmmt  mtm  tyftilM  #bio.oo  p«i*  isyn^*      you 

€N0m»%»  ^•^'?v,    *"!eipe«»«  *h«  •owp<m«ntlun  a*  this  tliae  for 
th«  rmmi-  utlon  71  of  the  Uhert«r  providest 

'*a11  inoresowi  in  Milarlea  or  «ac«8  <)f  offloero 
ftsA  e^plojree*  •tmXl  b«»  Aetermlned  at  the  tlrae  of  the 
pr«|>aftiti<m  of  Vim  mamiBl  bud^t  Mitlimtes  aM  tSi* 
attention  ot  tit«  ftBitttti  bu4g9t  ftoA  mffOju^riatlon 
or41na]M>a«»  anA  ae  s^mIi  Iimtvnumi  ahaul  b«  effective 
lor  to  tha  fis»ftl  ymr  for  ttiich  the  liuAset  la 

Xt  is  quita  olasr  tharafova  that  l^a  aalary  attaohed 
to  tssm  poalti<»i  waiab  yeu,  fmt^^^m  9mmm%  W  inaraaaad  m:9mp% 
upoQ  tlia  fixlr^  of  ^a  aarm&I  twievt  anA  the  adoption  of  tba 
mmmA  i^proirriation  or^iitanoa*       If,  In  ^a  oploioa  of  your 
BaarA.  ar;  inoreaee  in  ocaspaasatlon  a^aaOA  \m  gnuitiiA  to  tlw 
iwuMfeaiit  in  til  la  positicm,  I  woaiA  su^^maat  iaelsAisg  it  «h«n 
you  a«i3ea  up  yo«ir  bviAget  d'ri'~<g  the  s«inth  of  ?a!teruary  aaA 
lAiarw^oa  ascplalnlit^  to  ti:ia  :>?«yor  t^.a  naaaaali^  fcr  tba  Inaraae^* 

Raapaetfully* 


City  /.ttcTiicor. 


To  • 

tfotmpx  J*    ''ebb,   "isq,., 
Saaretery,  Ad  It  vrobatloa  -'Oiiird* 
cajft'  to  - 


(H^ 


m^ 


I 


1*1 

I  IN 


NltH 

ton 
wkli 

yak 

nil 

MM 

illt 


tn 


/ 


•  la,  x^o3* 


CTt     In  R«  Hesiasnee  of  per»ot«i 
vhose  ffgally  rxivea  fron  ona 
ccmn^  to  another  di^ring  Umsponay 
aba*iie«  of  hmeA  or  ftnlly  from  iBotli 
Ceitatl«a* 


I  hara  j^oor  reqitest  that  i  adirlaa  jrou  If  one  LaeXXa 
Haitrl«]weA  haa  tha  raai-^-'  *lal  qualirioatlona  entitliiig  her 
totraataattt  In  tha  ^a  isoo  liospltaJL.       'li^e  fiaots  ^Ivon 

aaam  aa  foUovas 


Hendriolcaon,  bar  !iu»baas^  and  f^niXy  h&ve  b««n 
.ant a  of  CaUfcKE^ia  for  biora  ti^aa  tbraa  rmttrtt'  lor  to 

.^lanbar  •Hit  1952 »  tttagr  «•»•  Tealdaata  of  aaa  ^teo  ^ountr* 
that  4a ta  tha  huaband*  Jaj»aa  Ranftriokaos,  »aa  tatipoyarily 
ig  in  Meripoaa  Uounty  AtA  at  hla  direction  his  ffiidly 
)  ateAooaA  thair  liQtM  in  3aa  Hatao  County  and  isovaA  to  i^«B 

^  *nnaia»o  vbara  Ui^  establii^iaA  tha  r>    ''y  h<»^«      l^« 

idrlekaoo  did  not  return  to  ^ian  fn..  >  until  tha  a^nth 

nnxarj  folIo«ri&g9  and  aluoe  ^i  <t  ti/ua  hm»  heea  doing 
s««wiii«bXa  wor     ^'^  T  rioua  oountiefi  other  t)Mai  Saa  Fx%i'0i.'3«e* 
Ha  fBMlIy  h(^^  o.ad  to  reaida  at  the  rosidenae  e^tabXiati^d 

ra,  tUa  huabaad  returning  to  thalr  aboda  wliaa  ciroumatesaaa 
pirmit* 

dtim  •  A3g9  tb«  lnt^»aaA  oatd  aifa  rtaldattltt  «r 
:«a  Praitcitfoo? 

oriiiiOK» 

jec  >f  t'le  Politlcel  Code  leys  ao^n  fr.e  rulaa 

»T  datt»mini..,_    ^^^^-enoo-        Tli«  onaa  pertinent  fe    the  instant 
iqulry  arc  • 

1.      'It  la  t-ie  plaea  liiara  fwa  raimiaa,  whan  3K»t 
ailed  alaow' CT*©  for  labor  or  otiior  ^aolel  or  taJi5>or&ry  pur- 
jom^  uwd  to  whloh  ha  raturna  ta  eaaaoaa  of  rapos©.'* 

fl«     '^ha  resiil^iea  of  tha  Imahaad  is  tha  raaidaaa* 
•f  tha  wifa.  * 

7.     ^Ihe  rBstdoaca  osa  be  e^iaagad  only  by  t:.^  union 
it  act  and  iateat*" 


^^Ur^hfv.' 


4«x«f  af- 


Wtmm  Mp«  tUmiwimimtta  csased  hin  yealAenoe  la  aoi 
tinteo  to  be  sbendor^d  and  his  hone  to  be  ••t&bllshod  In  '^eo 
fto2tel«eo  there  vua  a  suff  Icleat  union  of  act  and  intent  to 
3be«e  his  resldenoe  in  ban  v^bteo  and  to  estebllsh  It  la  iie» 
T^iielsco.       TliC  faot  thet  he  «<»«  not  pcareorially  preeeat  at 
ti«  «!»•  ef  the  nihtOkm  la   iranaterinlc  t^:e  first  cVange  being 
iMie  «ader  hie  dtTeetion  or  with  his  eonsent  ooiipled  vitifi  ^!ie 
tnet  that  E«  8«Km  as  hla  worJr  outside  of  both  counties  ess 
finislied  he  ret^trned  to  Xiva  ;ia,n  Freiieieeo  abode  ess  in  Itself 
•  jnfttif  lA&ticn  of  the  o)t«nge« 

The  rule  i^on  the  subjeot  Is  well  expressed  In  0< 
Juris,  Vol.  9 1  nai^e  4S1.  as  follows: 

•♦ones  peTfinn^l     xeseOBe  In  a  new  doetialle  is 
net  necesaarjT  when  the  intent  to  ohange  bae  '»—''- 
e^nlfested  and  otirried  out  by  sending  his  **^  i4 

faraily   there.  ** 

^e  text  in  e^Tsteined  t^  the  deeision  of  t?ie  Sup._ 
court  of  Haseaehtisetta  in  the  eaee  of    BaSBS  ts*  1*'  :H,  111  fSasa. 

588. 

are  ^erefore  adTiaed  that  T^^re^Hendrioicson  beewie 
a  resident  of     «»  >*ranelseo  on  :>«9teBd»er  6th »  1932. 

T«ry  truy  yoera* 


City     tturney. 


To  - 

lira*  I*  Cennort 
Iion«aesldent  l>ept., 
JBWfrgeDdBr  Hollef  CoramittGo^ 


Copy  to  • 

Ikra*  Dorothy  Torbert, 

Stenfvd  Hospital  cltnio. 


m 


«  m,t  i«33» 


of as  to  aooept  .  ndi8« 

when  Oontraot  for  Btam  ha&i  been 
entered  into. 


X  have  your  req.uost  vheroln  yo;;  dlj^sot  ^  attention 
to  the  fact  thr  t  during  the  acnth  of  uctober  you  Roeepted  a 
bid  for  tl  e  delivery  of  alimentary  paste  to  be  furnished  to 
the  Oil?y  for  diatribution  by  the  Relief  Cotsaittee;   aaid  hid 
being  mede  by  a  jobber  and  your  apecifioatloxie  being  aileat 
ae  %o  vhere  the  paste  ahoiild  be     uriufj^xcturod.       It  no®  appears 
that  eojm  of  the  paste  dellTered  is  not  in  accordance  «ith 
the  se^ie  e^)V-'"ted  by  the  bidder  and,   nirthenaore,  tljat  tbs 
paste  is  bei:*.,         afactured  in  a  feictoiy  operated  by  Chinese 
labor«      Too  now  ask  if  you  are  coEspelled  to  accept  dcsl  ivery 
of  the  paste* 

If  the  paste  ?^:.ich  is  being  delivered  to  the  City 
le  Ast  of  the  sane  quality  t^s  tue  sasr^ple  suteaitted  to  you  by 
the  bidder,  you  have  a  right  to  decline  to  receive  further 
deliveries  and  t-  oancel  the  '  •.  fear  tho  reason  that 

one  of  the  e<»iditlons  of  the  c    .  .  waa  tU  t  the  deliveries 

would  be  in  aocoTclanoe  witJi  the  sai^iple  aubKiitted. 

As  to  the  effect  of  tlse  article   in  question  being 
nenufaotured  by  rrton£;olian  labor,  yoiar  attention  is  celled  to 
aeetion  iZ^b  of  the  Political  Coda  which  reads  as  fallows; 

Troduct  of    :onEolian  lisbor*       Uo  supplies  of 
any  kirUl  or  oharactor,   ""for  the  benefit  of  tl® 
state,  or  to  be  ^ald  for  by  aay  Eioneys  appropriated 
or  to  be  appropriated  by  the  state,"  sasmufactured 
or  grown  in  this  state,  which  are  in  whole  or  in 
part  the    product  of  itoacoilsn  labor,  shall  be  pur- 
chased by  the  officials  for  the  state  harine   the 
control  of  any  public  institution  under  the  control 
of  the  state,  or  of  any  county,  city  and  county, 
eityt  or  town  thereof. ♦• 

At  the   ^resent  tiiae  the  Jtate  of  California  is  paying 
preoticailj  one-third  of  the  cost  of  all  supplies  purciissed  for 
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the  ^iei\  r  -c.-        Hpf  coTTlttoe,   the  ar.ount  for  thos«  ptirohanes 
having  bt;j;  >.;;.::i';-i>ri;..-toa   t^j    t3t    City  by  the  atute  Adniinistr&tir 
et  ReXlftf* 

This  being  th»  ease  it  appears  to  ise  that  you  are 
prohibited  frot^  purchasing  any  supplies  i.ianuf{iOtm*©d  by  i!ongolifta 
labor  .^nd  if  th9  peraoa  whose  bid  was  aooeptad  fcr    XhB     artlouleir 
article  maQtloaeA  persists  in  supplying  goods  isanufaoturcid  by 
!'on|;oliaQ  labor  you  will  be     justified  ia  caaealling  the  contract 
you  have  maMs  with  his  for  the  delivery  of  goods. 

Be  iq;»eot  fully. 


To  - 

-  c  rurohaser  of  ^upplios. 
City  ilail- 


^r 


to 
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Novoiaber   28,19?S* 


SCTBJiaCT:  ProriPlons  of  'Avm  Charter  Conoernlog 
Pensions  fo-*  Disability  in  lino  of 
Duty  in  /"olioe     epertaiant  Operates 
from  Janxiary  8,1932;   Injuries  nttst 
Disable  Continuously  up  to    Death 
Before  Family  Benefit* 


Gentlsnen: 

7ou  reoently  submitted  to  me  for  an  opinion  the  application  of 
the   tenss  of  the  first  paragraph  of   sub-division   (e),   section  166, 
of  the  Charter,   to  two  sitxiations  vhic^  are   set  out    in  this   fashion: 

**!  -  A  member  of   the  Police  Department   is 
ineepacitated,  as  the    result  of   injuries,   for 
regular  police  duties  but  is  assigned  to   noalnal 
duties  sucb  as  answering  tho   telephone  or  giving 
information,  or  pez^forming  light  clerical  duties. 
He  subsequently  dies  as  a  result  of   the  Injuries 
oxi^inally  received* 

2-  A  member  of  the   Police  Department   reoaives 
an  injury  which  may  or  naty  not   totally  incapacitate 
hia  for  any  tioe,   and  i^idi   does  not  urevent  his 
continuing  or  return  to  regular  police  duties* 
Subsequently  he  dies  as  a  result  of   the    injuries 
originally  received." 

OPINION 

The  first  par^grnph  of  the  said   sub->seetion   (o),   reads  as 
follows: 

"The  faniily  of  nny  member  of   the  depart? lent  ?dio 
may  be   Icllled  or  injured  while    in  the   T>erformance  of 
his  duties,   end  who   shall  have   been  continuously 
incaptioitated  from  the     orformanoe  of  any  duties  and 
irtio  shall  have  died  as  the  reeult  of  such  injury,   shall 
r6oei\re  the  following  benefits,      "  *" 

This  language  is  found   in  the   so-oalled  New  Charter  which  became 
effective   on  the  8th   day  of  January',  1032*     Such  being  the  case,    the 
foregoing  provisions,   under  the  decision  in  th':*   matter  of  Mary  O'Dea 
V.   Jesse  B.   Cook,et  al*,   reported  in  176  Cal*p*659,   operated  pro8i>ective:^ 
that  is   to  say,   if   the   ocmtingency  upon  )*hieh  the  benefit  is  predicated 
arose  durin^j?   th<^   period  when   the  Old   Charter  was  in  effect,    the   situation 
would  be   inter  rated  by   th ^  terms  of   said   instrument.   And  accordingly, 
If  the   said   cantin  oncy  happened  since   the  eighth  day  of  Janua^,1932, 
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It  would  b0  subject  to  the  provlBlozis  of   the  :'ew  Charter. 

In  view  of  the  foregr>lne,   if  tho   injuries  suffered  by  the 
manbers  of  the  Police  Department,  as  set  forth  in  your  problems, 
•ro0«  between  January  18,1917,   and   January  8,1932,   the  benefits 
resultant  thereupon  to  the  families  of  suoh  naabers,  in  oase  of 
death,   would   be  translated  from  the  language  stated  in  Section  4, 
Ohmpter  X,     rticle  VIII  of   the  Charter.     IS  a  similar  situation 
•MW   into  being  sinoe  January  8,1932,    it  must  be  ocms trued   in  the 
light  of  the  aforesaid   subdivision   (c),    section  166,  of  the  present 
Charter. 

In  riew  of  the  clarity  of  the  expression  found  in  the  last 
mentioned  Charter  Drovicion,   n^idh  very  specifically  sets  forth  the 
neoessity  of  a  continuity  of  disability  from  the  performanoe  of  any 
duties  up  to  the  time  of  death,   if  your  two  situations  arose  since 
January  8tli,19S2,    the   families  of   nuoh  oembers  would  not  bo   entitled 
to   the  death  ben^^fit.      It  is  apparent  that  the  neoeBMoejr   ctontinuity 
of   incapacity  had  been  Intenrupted  by  the  members'   re-entry  to  duty. 

Trusting  thnt  tho  fomgoin^.  satisfactorily  replies   to  your 
queries,   I  aoi. 

Respectfully, 


City  /-ttorney. 


KlSrHUDytBRT   BOABD. 
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KoT«Bb»r  29 «  1933, 


SUBJJBTt  Sifning  and  Verifying  P«tition  tKSt 
R««soning, 


Thia  attlcm   la  In  paeaipt  of   yoiir  requast  fox*  an  opiztion, 
aa  foUovat 


*0a  August  16 «  1933,  a  potltlon  oas  Tllad  by 
Miobal  and  r:uth  tfaraulasoUf  raquastiag  that  thair  proparty 
at  tha  southeast  eomnar   of  laaay  Umlanmrd  and  Lagoaa  Honda 
Boulavard  b«  2>aeonad  fron  tha  First  Rasidantial  Distriot  to 
t]^  CoBsiaroial  District.  On  Ootobar  5«  1933,  by  resolution 
So«  948,  tha  request  vaa  grantad* 

"fhia  aatlan  vaa  appealed  to  tha  Board  of  Super- 
▼Isera,  and  on  MovsaJbar  80,  1933,  tha  Board  of  Suparvisora 
austained  the  action  of  tba  City  Planning  Cflmiaaion. 


"QB  iB^afcer  21,  1935,  a  petltlcm  waa  filed  In  \hm 

office  of  the  City  Planning  CoBsilssion,  signed  by  Albin  and 
Ana  Warden  and  y^ria  araaal,  requesting  the  Glty  Planning 
CoHsiaaion  to  z^E<»e  the  tUMffa  aantioned  property  frosi  tha 
Coanarclal  ilstrlct  to  the  rirst  Residential  District. 


*Thia  petltltm  «as  aoecKpanled  by  a  nap  shoving  tha 
liroparty  sought  to  be  re-classified,  together  with  all  the 
X>roperty  within  300  feet  of  the  exterior  botaidarias  of  the 
lafoparty  sought  to  be  chan^ad*  'This  petition  was  also  ae- 
aoi^aniad  by  a  list  of   nM»a  and  addresses  of  eUl   the  !:>«rtiBsra 
of  property  tiaamn  (m  said  a^*  Uxxm  ttie  filing  of  said  appll< 
aaiian  tha  patitioMT  paid  a  fee  of  $10,  as  urowided  ordi- 
Ho.  13.011. 


"Ordlnanee  No.  13.011  of  the  l3oard  of  buperrisors 
establishing  the  procedure  of  the  city  Planning  Cosiaission 
for  action  on  ppspeaed  ohaagee  In  the  clasalfieatlon  of  tha 
uae  to  which  property  in  tha  city  and  county  raay  be  put, 
prvwidaai  -  *rhat  the  petition  shall  be  signed  and  Tsrlfied 
by  tha  ovnar  of  the  property  or  his  authorised  agent.*  In 
thia  eaae,  the   applicant  la  not  the  omiar  of  the  property 
aought  to  be  re-das'  if  led. 

*ln  Tlew  of  the  foregoing,  the  City  Planning  Cssi- 
sdssiwi  Is  deslroxis  of  obtaining  frcsi  you,  an  opinion  as  to 
whether  or  not  &iey  should  set  this  eiatter  for  hearing •** 
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OPIKIOM 

It  is  qtxite  •vldant  fpoaa  an  •acamlnatlon  of  th«  p2h>t1  alone 
of  Ordinance  No«  IS  .Oil  that  tlia  ordinane«  was  draim  upon  the 
thaory  that  only  tha  owamr   of  tha  proparty  involvad  oovj.d  f  11a  an 
ajHPiloatlon  for  a  zono  change* 

On  August  20,  1933,  in  an  opinion  rendered  by  this  office 
to  the  City  Planning  coonisslon,  it  was  held  that  an  interested 
prox>erty  owner  la  any  prot^erty  owner  who  is  interested  in  a  zone 
change  and  fAio   is  in  some  way  affected  thereby.  It  was  held  in 
this  opinion  that  an   application  for  a  zone  ciiangm   was  not  z^- 
Btrieted  ta  the  ornier  of  the  property  involved. 

In  view  of  theee  oirciaastancea,  and  in  view  of  the  lack 
of   procedure  in  ordinance  Ho.  13.011  for  the  taking  care  of  a 
situation  «hen  the  applicant  is  not  tlibS  owner  of  the  roperty  in- 
volved, it  is  ray  opinion  that  it  is  the  duty  of  tha  01  ty  Planning 
Cosnlsalon  to  set  the  petition  for  hearing ,  provided  it  eonfonos, 
se  far  as  possible,  to  the  provisions  of  the  ordinance. 

Respectfully, 


TTT 


City  Planning  CosiBissioii, 
City  Hall* 
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S88JIOT1     P099V  &JI*  Jwlsdiotloix  Of  tlie 

Cent  1 6^^  m 

Thla  office  is  ia  receipt  of  your  request  for  an  opinion 
as  follonsi 

tv'hat  happeaa  te  thm  B«v«rttr.«  CosnlseloTi  vpoa  the  repeal 
of  tlio  JElcJiteenth  Aisen&aw&t? 

Oa  l^OTe2il>er  6^1,  I9dS,  seotion  £2  '^^     ->tiole  XX  <^  the 
Cffioetlttttlon  of  the  ^tate  a    Cftliroxtila  »ae  od»       flile 

tlon  re«Ae  a«  f. allows t 

^aee*  BS*     In  t&e  event  of  the  repeal  of  thB   estate 
fremiti  tlon  :;nforo«me«i     tav,  eommoniy  known  as  the 
?rl{;}it  Aot,  ttM  If  end  vlien  It  aliall  bcr     -  lawft.!  under 
the  Const! tuti«t  and  lane  of  t>ie  lliiitt^^  os  to  maiai* 

faoture,  aeXlf  iJtxrcJiaee,  poeacefi  or  traaeport  Intoxi- 
•atlnft  IHuor  for  btenrerage  pux^^oeee  within  the  United 
Statea,  l^e  iitate  of  California,  eubjoet  to  ti^  Inter* 
aal  revenue  lavs  of  tSie  tl^nited  .states,  shell  have  the 
•»»ltteive  '  id  power  to  control ,  lloense  and 

regulate   t    .      .  _.  laotnret   aale,  purclsarte,  x><»8d**i(^n, 
transportation  &xA  dlspoaltion  of  Intoxioatlnis  liquor 
within  the  state 9  and^  avibjeot  to  the  lava  of  th* 
United  stetee  re9tl&^i>^  ecMsereo  between  for  elfin 
nations  end  swHie  the  sttfttoa*  aixall  have  the  exelnslve 
ric^tt  end  DOwer  to  eontrol  and  regulate  the  iazportatlon 
into  nnd  the  exportation  fron  the  state  of  Intoatleatlng 
liquor;     provided,  however,  no  ^Tubllo  aaloon^  public 
Itor  or  barroom  or  otiier  publlo  drinking  plAoe  where 
intoxicating  llqttors  to  he  uaed  for  &nj  ptir:>i>8e  ahHll 
\m  kept,  bott^htf  aold,  ooMsar>ed  or  otherKlaa  dlspoaed 
of«  ahall  ever  he  eatabllahed*  ^saintaln^  or  operated 
within  the  atate$     {provided,  further*  suhjoet  to  the 
above  proviaiotiB,  that  in  hotela,  botirdi  *^;  housoa, 
reataurenta,  oafea,  eafeterlaa  and  ot):er  pt-Mie  eatictg 
plaoea,  wines  and  beer  mty  be  served    M    cuuaumed  wiUi 
e^^eals   fuznia^ed  In  good  faith  to  tlxt  4:uost8  and  patrons 
tUeroof,  eJid  the  legislature  may  authorize,  su&ject  to 
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reasru^- lo   rt.:i,trU^"        ,   tarn  »al      ■      t    -    ■'      - 
liquor  c     1 1  iiod  j        _   ,^in«l  pac-     ,,      j, 
liquor  1«  not  to  b«  aonsur.ad  en  tbe  pro 
sold.'* 

Thlfi  ConfitltnitlonRl  provlf;  ve«  the  State  of 

Call  tor  in   full  power  to  ngftlftte  and  coi.trol  einft  thl«  power  has 
be«a  oxerolsed  by  the  L(ii£?laletui«. 

la  line  wltii  ti>o  i^i>jptloa  wif  t!i«  ttTovftsald  o  >fi«ifotloii» 
•^1  ftroTifiioDi,  und  In  a&tlolpatlon  of  tho  repeal  of  tUo  i»i^teenth 

Oateut  to   the  Jonstitutl>n  af  tiie  United  ..tates  ct   .,:nerl06, 
^«  JuefilaX&ture  adopted  an  oot  to  control,  lioense  and  ro^xilcte 
the  pux^itaee  $ind  ealo  of  Intoxieatiitc  ll^uore*        i^o  «>»iso::Jbl7 
Dill  lio*  153i;),   1^'.>  .^tatute«»  Chapter  &5U«} 

■^MlYislon  (d)  of    :«etlon  4  of  this  statute  provides 
as  fttXlowsi 

'•(d)''ULquor*»  or  "into^^^'-^^lsM'  li<ittor*'  m^ntum 
beer^  wine,  (,in«  «lilskay»  ^  -Is,  or  r^xm,  tind 

©▼ery  liquid  or  ©olid,  pwitfented  or  not,  ■.a& 

ooyhfelf  of  Que  ger  cent  or  ^orfc  of  alou»w^  .^ 
Yolsfte  and  wiileli  are  fit  for  uoe  for  LoTerage  pur- 
poaee*       Any  liquid  or  sulld  eontaiiiinc;  beer  or  wine 
in  eo^binatlon  with  luiy  ot\er  li<uxor  shall  not  ba 
ooastrued  to  be  beer  or  vine*" 

thus  we  find  t-Unt  t  e  st^itute  ^'     -estion  was  intended 
to  rtflWHetti  tlie  sale  of  liquor  in  exeesi  ^rw^luilf  of  oos  ?>er 

eeitt  of  aloelial  by  volusie*       ^a  eauMUaeticai  of  ti«e  eoi  stit  .1 

provision  «ir«d   tiic  '*   *';te,  laada  to  only  ene  qo—  ■-■  ion  aus*  wmt 
18  thet  t   «     ofxrd  mllaatlon  is  t>  e  leeol  ^  jlliag  body 

of  tiie  Ltata  at  California  to  the  eaieluaion  of  all  other  govern* 
aantal  aipeaeiae* 


vben  thia  eoneluaiea  bee  beon  reao  «d  it  b— o— a  at 
one*  apparvBt,  la  viae  of  aubdiviaion  (d)  of  aoetioa  d  of  tbs  ^et, 
titat  tne  Bevez«i^e  cc^amiasiion  OMiaes  to  fuoetion  upeft  tte  ta^  iri^ 
effect  of  the  statute*  sinee  tbe  Beverast  QmmXeaXon  eas  created 
^  Va»  iWaxd  >)®rvlsors  lor  tlui  r  ^       ^ttp^am  of  eontroXling 

tdie  sale  of  e.^,,  -lie  ll<|uor  of  less   o,Z  per  cent  of  aleohol 

but  in  exoess  of  one«>half  of  one  ^r  oent. 

In  view  ef  the  foregoing  it  is  ny  opinion  that,  wtiea 
1^i«  final  curtain  fella  yxpon  th&  meh  disputed  oonstltutioiial 
eriendntent  nnmnnlx  kxtmuK  as  fbe  prohibition  Jus«afeBent,  t^e 
Befvera«e  CeMsiseloA  paaaea  out  of  existenee* 


Hespeetftjlly, 


To  • 

Beverage  Geaaeiission. 


'U£i^X^'Z£    iiCt 
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DM»«mb«r  6,  1933* 
SVBJWO'St    Use  of  Park  JmoAb  tor  str««t  Purpoami* 

o«ntl«Bf»ni 

']n:d.s  orflMi  is  In  r«c«ipt  of  your  request  tormxt.  opinion^  sls 


follows ( 


BgaOEST 


*A  r0<iu0st  has  besn  rsosi^rad  by  the  City  Planning 
Ceanlssiwi  from  the  i  ivlslon  of  Highways »  ^tate  of  Calif  ocnla, 
that  a  set-baek  line  be  eetablished  <m  19th  Avenue  between 
Lincoln  ivay  and  Sloat  /3oul«rard  to  provide  for  the  future 
videnlng  of  that  street  trtxi  70  feet  to  100  feet«  vhioh  cost 
Is  to  be  havrm   by  tlie  Utate  out  of  the  one-quarter  cent  gas 
tax  allocated  to  cities* 

"a  study  amst  be  aade  to  dstermine  idiisih  side  of  the 
street  is  tl^  proper  one  to  be  widMied  and  in  this  regazH!,  it 
is  requested  that  you  advise  this  office^  should  It  be  decided 
to  viden  on  the  vesterlv  side  of  the  street,  if  it  would  be 
poesible  and  how  eould  the  frontage  of  Carl  I«arsen  Park,  on 
tl»»  westerly  side  of  19th  AviMzue  between  tilloa  street  and 
manam,  street,  for  a  deptSi  of  30  feet,  be  acquired  for  the 
widening  of  19th  Awtme.*' 

OPIKIQli 

Hm  laxul  consisting  of  Carl  Lareen  Park  was  donated  to  the  City 
and  County  of  L>an  Francisco  for  park  purj^oeee*     Lands  donated  for  park 
purpeeee  cannot  be  utilised  for  any  othMr  purpoiM* 

In  HULVSr  ▼•  PAKK  CQMMZaBZOV  OF  IHB  GlTf  OSP  SAM  DZ&OO,  23  Cal* 
App*  8M,  the  ooiirt  saldt 

"vSiere  land  has  been  dedicated  solely  for  purposes 
eC  a  publie  park  the  extension  of  a  public  street  across  it  ccm- 
i^tutes  a  diversion  of  the  land  free  the  uses  to  which  it  has 
been  dedicated  and  is  in  violation  of  the  trusts  upon  wMch  it 
is  held,  and  may  be  enjoined  at  tlie  instance  of  a  property 

See  alsos  HcCmJJOUOH  v«  BOAitD  CP  EDDCATIOIT, 

61  Cal.  4X92 
KELLY  V«  torn  OF  ilAYWAJCD, 
108  Gal.  9m 

MULVBt  V,  jamamax^ 

23  Cal*  App*  268; 
FOeSLL  V.  WALLA  WALLA, 

64  wash.  682  (U7  Pae,  99Q), 
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In  Ti«ir  of  the  forogoiag,  I  mi  of  the  opinion  that  qq 
vrt   of  Carl  Lar««n  Park  cmn  ba  utilisad  for  street  pji^osea. 

fiaapaetriOly, 


City  Planning  CensiaalQii., 
citj  HaU. 
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D«e amber  6,1933. 

SUBJECT:  Phrase  "In  Tiao  of   ^ar"  has  boan 

JUdlolelly  dafinod,  Heoasaitatin^  « 
Changa  in   -mla  10,ClTil   nerrloe 
Cmnlsslon. 

Gantl  tnan: 

You  hava  submitted  to  this  ^ffioe  a  quotation  from  part 
of  .:aotion  7,  of  your  lula  Ho«IO,  end  in^^ulra  of  its  validity,  in 
Tiaw  of  tha  raoaat  azpraaslon  of  our  Appellate  Court. 

OPIHION 

The  language  tinder  consideration  is: 

"The  war  with  uexvany  began   .vith  our 
declaration  of  ear,  April  6,1917,   ond 
ended  with  the  declaration  of   the 
Araistioo,   NoT<«aber  11,1919." 

Tha  foregoing  rule  was  promulgated  by  your  body  in  view  \\t 
the  Charter  provision  found   in   "^ection  145,   New  Charter,  granting  to 
veterans  who  had  been  mustorad   into,   enlisted  or  served   in,    the     rmy, 
Navy  or  Kariae  Corps,   in  time  of  war,   certain  additional   credits. 

The  District  Court  of   A.ppe8l   of  Golifornia  recently,   in  the 
case  of  Patrick  T.   liooley  v.   JfOies  Harvey  Johnson, etc. ,   reported  in 
Volume  74,   California  Appellate   recisiona,   page  551,   interproted   the 
above  underscored  phrase,  as  far  as  ooncerned  war  with  Germai^ -Austria, 
to  mean  ths  period  between  the  deolaration  of   the   same  on  APi*!!  6,1917 
up  to   tho  official  pronounceiiien t  of  peace  on  July  2,1921. 

Inaofar  as  the   judicial   oonsti-uction  of  the  phrase  "in  tiae 
of  wer",  as  referable  to   the  Gar  ionic  conflict,   is  different  from 
your   ^.ale  10,   you  nrust  amend   the   sasne  t     make  it  conformable   to   the 
aforesaid  decision,   and  you  are  so  advised. 

Tiespeotfully, 

City  Attorney. 


CIVIL   iiSEVIGi;  OOJ4yiS3lON. 
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ec«mb«r  6,1933. 


^BJ^CT:  P«raon  Conduoting  Contracting 
BttslnttBs  i)9re,   iBut  i'erforming 
XIs««ih«r«,   is  subjaot  to  provi- 
tiOBs  of  License  02*di nance. 
(T.iS.   Connolly  Matter). 


Deer  Sir: 


>   problem  on  license  tax  is  presented  in  your  letter 
of  the   tventy-ninth  ultimo. 

Tou   state   that  one  T.   K.    Connolly,  461  Iviaricet  street, 
Tsalntaine  a  place  of  business  at  the  aforesaid   address,   but 
due    to    the   fact  that  th        erforn^ance   of   contracts,    procured   at 
the  office,   are  not  physically  executed  here   but  at  the   location 
of  eonstruotion,   he   insists  his  business  is  free  frori  th«   payraont 
of  •  license   tax,   as  set  out  in     ection  82,   Drdinonee  No.5132 
(New  Series),  as  a!nended. 

As  erldenee  of  his  pursuing  a  oontraotlni*   business  in  :  an 
Tmndsco,    it  is  alleged  that  the     Tel^hone  directory  in  its 
elessified  section,   lists  bin  as  such,   and  fu  ther,   tha   liconse 
issued  for  tho    ;.tate   of  Celifomia,   pursuant   to  which  he  operates, 
ahowa  his  place  of   business  in  this  City. 

OPINION' 

If   the   facts  are   as   you   state    in  your  coRBOunication   there 
is  no  question  as  to  Mr.    (^n&olly*s  liability  to  pay  th ?  license 
tax  for  doiiu;   business,  as  a  oontractor,   in  the  City  an-!  County  of 
San  Franoisoo. 

The  only  inquiry  open   w^uld  be  that  ooncemin^;  the   amount, 
and   this,   of  course,   depends  upon  whether  !fr.   Connolly  employs  help 
in  his  cc«tr&ctln^   business.      If  so,  he  falls  within   tho  terras  of 
subdlTlsion   (a),    Section  32,   as  expressed  in   the  aciendaent  to 
Ordinance  Ko.5132    (New  oerles),    by   Bill  No. 04.      In  the  event  of 
being  operated   sololy  by  th^^  owner,   the   aiamnt   of   tax   is   to   be  found 
iB  subsection   (b)  of  said  section  32. 

Tou  are   therefore  advised  of   Hie   liability  to   payment  of   tax 
in  aoc  rdance   with    the  forgoing   stat^mont. 

Hss^ectfully, 

City  Attorney. 

DiPSCTCfR , 

m^l^  OF  D1LINQJ2MT   niEVjjnJES. 


^  J.J  9?f      ^itl. 
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Deo«nber  6,1953. 

STJBJiiCT:   Wh»re  License  Tax  Ordinance  Provides 
for  Charge  a^^ainst  Opeara  Held  In 
Szposltion     uditoriuia,  no  Authority 
Is  Thereby  Granted  for   Impo.  ition  of 
Taac  on  Performanoe    in   the     lunicipel 
Opera  House. 

ear   Sir: 

Keowitly  you  requested  an  opinion  from  me  involving  license 
taxes,  in  this  manner: 

"Kindly  adrise  me  if  the  War  Memorial 
Opera  House  is  liable  for  an  Opera  License, 
Sec.  &Q^,   Ordinance  5132  (N.S.),  reads  as 
follows: 

♦Srery  person,  firm  or  corporation 
holding;  or  Riving  an  opera  in  the  imposition 
Audi  orium  shall  pay  a  license  fee  of  twenty 
(20)  dollars  for  each  day.»   " 

OPINION 

Under   ths  provisions  of   the  'luotad  section,   tho   War  Meaorial 
Opera  House  is  not  liable  for  a  lioonse  tax  for  conducting  or  presenting 
an  opera  performance. 

This  statement  is  grounded  upon  a  long  line  of  decisions 
first  enunciated  in  ths  litigation  of  Merced  County  v.   Helm  L  ^olan, 
reported  in  102  Gal. p. 159,    to    the   point  that  a  license   tax   cannot   be 
docanded  of  a  business  not  specified  in   tho  ordinance  providing  for 
such   taxes*      ^   tax  cannot   be  extended  by  construction  to    those  not 
named  or  described   in  the   tax-imposing  legislation.      (See   discussion 
in  Jection  11,   Taxatim,   24  Cal.   Juris.,   pages  27  and   28). 

You  are  advised  of  your  legal    inability  t-   collect  the   tax 
in  view  of  my  above  remarks. 

Bespeotfully, 

City  Attorney . 
TAX  COLLIXJTOR. 
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Deos&ber  6,1939. 


SUBJ3JCTI   Cirll  f  ervlo*  CoiamlsBlon  not 
.;i.uthorlzed  to  Legally     dopt 
Fulo  !:o.20,    r^oncarnlng     Vaoation 
to   &iaploye«8  of  City, 


a«ntl3aan: 

I  hare  for  aa     -.inlon  the  Ittgality  of  a  rule,  nuab«re4 
SO,   vhloh  vaa  adopted  by  your  b-^dy  on   the   aeoond  day  of     ugust, 
1933,   and   whlcb  deelaras    th     yalue   of   the   annual   Taoation  to   b« 
alloved  to   i^ity  eaployesa. 

CPIHIOS 


The  Charter,    in  the   olosing  aentenoe  of  Section  151,   grants 
to   "^ity  employees  an  annual  vacation,    la  this  language: 

**JETery  person  «aployed  in  the   City  and 
County  service  shall,  after  one  year's  service, 
be  alloved  a  vaoation  ?}itb   pay  of  tiro  calendar 
weeks,   annually,  as  loni;  as  he  ccmtinues  in  his 
employment*" 

Th9  foregoing  expression  is   clear  and  free  from  ambiguity, 
and  — sns  what  tha  words,    in  their   oomoon  acoeptation,   intand. 

In   reading  the     \ile  30   submitted  by  you  it  appears   that 
your  Commission  is  encountering   difficulty,    nartioularly  as  concerns 
tbe  applies tion  of  the  quoted  lant^uage  to   part-time  poritions  and 
positions  carrying  compensations  that  are  computed  upon  a  per  dim 
basis  or  upon  an  hourly  baais* 

An  analysis  of  the   aforesaid   provisions  of  Section  151 
does  not  indicate  any  qualification  of  service  in  the  ''ity*8  «aploy 
for  purposes  of  vacation,   other  than   that  of  at  least  one  year  before 
tlto   benefit  may   ba   bestowed.     The   <  uestion   then   naturally  arises   if 
the   Civil   service   Commission  undertakes   to   place  limitations  upon  the 
grant  found  in  the  terms  referred   to,    where  in  the   Charter  is   that 
power  lodged? 

A  reference  to   tha   authority   vested  in  the  aforesaid 
entity  shows,  as  set  forth   in     90 tion   141,    that  thu   Commission  in 
addition   to  certain  other  things  not   pertinent  here,    ''shall  adopt 
rules  to  carry  out  thy   civil  service   urovisions  of   this  Charter,   and, 
except  as  otherwise   provided   to  this  Charter,   such   rules  shall  govern 
applications,      *      ,   approval    or   .pqiyrollcs   and    such  other  matters  as 
are  not  in  conflict  with    this   Jhnrtar.'' 


rr 
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There   is  unquestionably  nothing:   found   in  the   above   indicated 
grant  of  power  to    the    Civil    .:ervlce  Commission  vrtiioh  even   suggests 
an   authority   to   predicate   to   a   two   weeks  annual   vacation  an  artificial 
value  as  is   done  in  the   Rule  herein  considered.     Undoubtedly,   your 
body  has   the   right   to   establish  a  rule   concerning   the   approval   of 
payrolls,    such  as   is  done   in   Section   5,   of    rfule   30,   but  beyond   that 
I  cannot   find  in  our  organic  law  any  authorization  for   your  promulga- 
tion of  rules  assigning  or  defining  the  value   of  the  vacation  period. 

As   I  expressed  myself  at  the   outset   of   this   communication, 
irtiere  the  lan^^uage   is  clear  no  room  exists  for  predicating  to   it 
a  specialized  definition  and  you  are  advised   that  you  are  unable   to 
legally  adopt  the   Rule  30. 

Respectfully, 


City      ttorney. 


CIVIL  SEfiVICE  GOI.G.1ISSION. 
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December  7,1935. 


STOJSCTz   Prohibiting   the  Operation  of 
Parking  i  tatlons   Between   the 
Hours   of  3  o* clock      .i!.   and 
6  o« clack  A.M.   of  any  '^ay. 


Dear  Sir: 


I  have   your   letter  under  date  of  November  ^^^t^'^^^'^^.Z  IIT 
to   proposed   randSentr,   to  Ordinance  No.5108    (NewBerleai    regulating   the 
o^e?ition  of  parking  etatione.     Therein  you  re-ueet  ae  follows. 

"1.   Are  the  proposed  anondments   to   Ordinance  no. 
S108   (New  Series),   attached,   legal? 

2.      .vill  you  please  prepare  an  amendment   to 
Section  1  ndiich  shell  define   parkinf?:   stntions 
to    take   care   of   this   situation  where   the  owner 
of  a   vacant  lot  mi^t    store  his  autoiaobile   without 
beinc   required  to    secure  a  permit   to   operate  a 
parking   station." 

OPINION 

We  shell  proceed  to  answer  your  'luastions  by  considering  first 
yo\ir  second  request.    Your  intent  in  this  instance  may  be  accomplished 
by  striking  out  the  period  and  quotes  after  the  .  ord  "occupation"  at  the 
end  of  the  seconi  (:>aragraph  in  section  1  of  the  proposed  Braendnents  and 
inserting  in  lieu  thereof  a  colon,  and  then  adding  the  following  words 
"nor  shall  it  be  construed  to  prohibit  the  owner  of  an  automobile  or 
automobiles  from  putting,  keeping,  placing  or  storing  his  automobile 
or  automobiles  upon  any  lot  or  parcel  of  land  owned  by  him. 

The  validity  of  the  proposed  wnend  ents  presents  a  more  difficult 
question  by  reason  of  the  provisions  of "Section  8(k}"and  "section  8^" 
which  reads  as  follows: 

"Section  8.(k)   It  shall  be  unlawful  to  put, 
place,  store  or  keep  or  oermit  or  allow  to  be 
put,  placed  stored  or  kept  any  autoiaobile  upon 
or  in  any  automobilo  narking  station  between 
the  hours  of  three  o( clock  '.M.,  and  five 
o'clock  A.M.,  of  any  day." 

"Section  8i|.   It  shall  be  the  duty  of  the  Fire 
department  and  the  Police  apartment  to  enforce 
the  provisions  of  this  Ordinance  and  for  that 
purpose  the  officers  and  meiabers  of  said  Fire 

.epartment  and  said  Police  epartniant  are  empowered 
and  authorized  to  enter  any  automobile  parking 
station  at  any  time  for  purposes  of  inspection." 
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Both  of   the  foregoing    sections     proposed  to  regulate  and   restrict 
3  use  of  private  property  and  the   conduct  of  a  business  by  ordinsnoe,  and 
Bt  be   construed  and   interpreted  under    tho  general    xnile   of   lav  stated 
&^o  .AXillln  on  Municipal  <^ornor«tione,    (Second    "d)   Vol.2,   page  78S,   Section 
i,   as  follows: 

'^Ordinances  operating  as  a   taking  or  damaging 
of  private  property  without   oompensation  and 
without  due  process  of   law  are  uniformly  held 
to   be  void.     Unreasonable  restrictions     on   the 
use  of  property  which  are  not   improved   in  the 
legitiEMite  exercise  of   the  police  pov.'er,   clearly 
deprive  one   of  property  without   compensation  or 
d«0  process  of  law." 

The  proposed  amendaents   to   the   parking  ordinance  must  find 
thority  for  their   enactment  in  the  police  powers  vested  in  the  Board  of 
>ervisors«   The  authorities  hold  that  sueh  polios  powers  are  limited   to 
;ters  effecting  public  health,    safety  and  welfare   and  the  validity  of   the 
jposed   aiaendments  must  be  measured  by  three  limitations.     Otherwise,    they 
it  be   deemed  an  arbitrary  and  unwarranted  exercise  of  power  and  therefore 
constitutional. 

The  right  of  the   court   to   investigate   the  reasonableness  of 
linances  is  succintly  stated   in  Del   Faata  vs.    Siserman,   107  Cal.   at    page  750, 
i«  as  follows: 

''Therefore,   notwithstanding  this  general   grant 
of  power,   it   is   thoroughly  well-settled  doctrine 
that  mvmiclpel  by-laws  and   or^linanceB  undertakiag 
to  patriate  useful   business  enterprises  are 
subject   to   investigation  in  tho   courts,    with  a 
view  to   determining  whether  the   law  or  ordinance 
is  a  lawful    exercise  of  tho  police   r>ower;   or  whether, 
under  the  guise  of   enforcing  police  regulations, 
there  has   ' een  an  unwarranted  and  arbitrary  inter- 
ference  with   the    right  to    carry  on  a   lawful   business, 
to  make   oonti^cts,   or   to  use  and  enjoy  property, 
(Dobbins  v.    Los   Angeles,   125   U.S.    S83,(49  L."d.l69, 
22  Sup.Ct.lep.   18);      In  re  Application  of   JChropj)., 
169   Cal.   9S,99    (145   rac.1029);    Curtis  v.    City  of 
Los  Angeles,   172   Gal.    230,234    (156   rac.462.)'' 

The  application  of   the  doctrine   that  an  unwarranted  ard   anreason- 
ible  interference  with  businesB  will  not  be  sustained  by  the  courts   is 
'reely  discussed  in 

TSE    G?.E  ''fi,    CITT  &   CCUWiT   OF  3AN  y'^iU^iOC". , 
235  Fed#   757. 

"Rie   question  before   the   Court   was   the   reasonableness  of   an 
ordinance  prohibiting  the   operation  of   public  lavindries  or  wash  houses 
between  6  o*  clock  and  7  o^cloek  A.K!. 

The   Court  after  after  discussing  regulations  for  public  health 
and  safety  states  on  page  76?: 
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December  Q,  1933* 
SUBJECT s     tTse  of  Park  Lands  for  stsfieet  Pttrpoees* 

Gentlemeai 

Thla  office  t«  In  receipt  of  yotir  request  for^en  opinion,  as 
follovet 


*A  re<!uest  hae  l»een  received  by  thm   city  Planning 
Ceaalealon  froa  the  i  iTlalcoi  of  Hlgheaya,  ^tate  of  California, 
iduA  a  set-baek  line  be  established  on  Idth  Aventie  betwe«a 
X«iaeoln  v/ay  ai^  Sloat  /kmlevard  to  provide  for  the  futvire 
widening  of  that  street  trtm  70  feet  to  XOO  feet,  which  cost 
Is  to  be  borne  by  tlie  estate  out  of  the  one-quarter  cent  gas 
tax  alleeated  to  cities* 

"A  sttif^  nust  be  aside  to  dstemlne  whlflA  side  of  the 
f^peet  is  the  prex>er  one  to  be  widened  and  In  this  regard,  it 
is  requested  that  you  adTlse  this  office,  shoiild  it  be  decided 
to  widen  on  the  westerly  side  of  tlie  sta!*eet,  if  it  would  be 
possible  and  how  eould  the  frontage  of  Carl  Larsen  Park,  on 
tlMi  westerly  side  of  19th  Avenue  between  Ulloa  street  and 
ittwona  street,  for  a  depth  of  30  feet,  be  acquired  for  the 
widening  of  19th  Avwrn^**" 

mm 


Tbm   laiid  consisting  of  Carl  Larsen  Park  was  donated  to  the  City 
and  Ccwttty  of  ^en  Francisco  for  park  invjmM««  Lands  donated  for  pai^ 
purpeaee  esouiot  be  utilised  for  any  other  purpose* 

In  MtfLVBr  Y.  PAKK  COWIISSIOH  OP  TUB  GITC   (JP  SAH  DIBOO,  83  Cal» 
i^p*  869,  the  oovLPt  saldt 

inhere  land  has  been  dedicated  solely  for  purposes 
of  a  public  park  the  extension  of  a  public  street  across  it  con- 
stitutes a  diversion  of  the  land  from  the  uses  to  which  it  has 
been  dedicated  and  is  in  violation  of  the  trusts  upon  which  it 
is  held,  and  aay  be  enjoined  at  tlie  Instanee  of  a  property 

See  also  3    HoCULLOUOH  V,  BOABD   OT  8DUCA7I0V, 
51  Cal*  419| 
1SS3JJI   V«  TO»H  OF  HAXWARD, 
198  Cal.  248} 

mm^na  w«  vAowEsgaig 

23  Cal*  App»  868; 
POmOJ.  V.  WALLA  WALLA, 

64  wash*  588  (117  Pae*  898)* 
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In  vl«w  of  the  forogoingy  I  m  of  tho  oplnlaxi  that  no 
pftjrt  of  Carl  Larwm  Park  oan  b«  utilisad  for  stveat  piii»poaea. 
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City  Planning  Canoiasiony 
City  HaU. 
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D«eaaber  6,X9Z3. 

SUBJECT:    Phrase   "In  Time  of     ar"  has   b9«n 

judicially  defined,  Neoessltatlng  a 
Chang*  In  Rule  10, Civil   ^errloe 
CfltBftlsalon. 

Oentl men: 

Tou  have  submitted  to  this  office  a  quotation  from  part 
of  :-9ctlon  7,  of  your  ?ule  'io.lO,  and  Inmire  of  its  volldlty.  In 
Tlev  of   the   recent  exir^reaslon  of  oxur  Appellate   Court. 

OPIHIQH 

The  lan^^imge  under  consideration  Is; 

"The  war  with  aeiwuiy  began  with  our 
declaration  of  war,   April   6,1917,   and 
ended  with   the  deolflratlon  of   the 
Armlatloe,   Novoraber  11,1919." 

The  foregoing  rule  was   proraul^sated   by  your  body   In  view     f 
the  Charter  provision  found   In  inaction  145,   New  Charter,   granting   to 
veterans  \idio  had  been  nustored   Into,   enllf^ted  or  served   In,    the     nny, 
Navy  or  ni!arlne  Corps,   In  tlae  of  war,   certain  additional    oredlta. 

The  District  Court  of   A.ppeal   of   Cf-lifornla  recently.   In  the 
case  of   Patrick  T.    :>ooley  v.    Janes  Hervey   Johnson, etc, ,   reported   In 
Voluoe  74,   California  Appellate   .eelslona,   page  351,   Interpreted   the 
above  underscored  phrase,   as  far  as  ooncerned  war  with  Genaanf- Austria, 
to  Btean  th3   oerlocl  bntween  the  declaration  of   the   saa*  on  APi*ll  6,1917 
up  to    the  official   pronounoeraent  of  t}eace  on  July  2,1921. 

Insofar  as  the   jucUcinl   const T-uctlon  of  the  phrase   "In  tias 
of  war**,  as  referable  to   the  Oenanlo  conflict,   la  different  fro« 
your   r-.jle  10,   you  must  aaend   the   sauae  t     make  it  oonforaable   to   the 
aforesaid  decision,   and   you  are  so  advised. 

^speetfully. 

City   Attorney. 


CIVIL   SShVICE  C02finS3lON. 
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'D«e«mber   6,1933. 

iJJJBJKCTj   ?«raon  Conduotin^i  Contracting 
Business    -ere,   but  i^erformlng 
Sl8«»h«r«,   Is  sub J act  to  provi- 
sions of   Lloens«  Ordlnanos. 
(T.;^.    Connolly  i>iatt«r). 

D*ar  Sir: 

>   p3:»blen  on  lioense  tax  is  presented  In  your  letter 
of  the   twenty-ninth  ultimo* 

Tou  state  that  one  T,   ?f.    Connolly,  461  Marlcet  street, 
maintains  a  plaoe  of  business  at  the  aforesaid   address,   but 
due   to   the   fact  that  thw    ^erfbraance  of  oontraots,   procured  at 
the  office,   are  not  physically  executed  here  but  at  tho  location 
of  oonstruotlon,  he   Insists  his  business  Is  free  frora  thn  payaent 
of  a  Ileease  tax,   as  set  out  In  section  82,   ardlnnnee  Ho«5l32 
(New  series),  as  amnted. 

As  eyidence  of  his  pursuing  a  oontraotlni*   business  in  :  an 
Francisco,   it  is  alleged  that  the     Telephone  directory  in  its 
classified  section,  lists  him  as  such,  and  fu  ther,   thc^  liconss 
Issued  for  the   ->tate  of  California,   pursuant   to  which  he  operates, 
■hows  his  place  of  business  in  this  City. 

OPINION^ 

If  the   facts  are  as  you  atate   in  your  conmunication  there 
Is  no  question  as  to  Mr.    Connolly's  lijibillty  to  pay  th?  license 
tax   for  dolnfj   business,   as  a  cintrnctor,   in  tha  City  an -5  County  of 
San  c'ranclsco. 

The  only  Inquiry  open   would  be  thRt  oonoemln^-  the   ssnount, 
aad   this,   of  course,   depends  upon  whether  Mr.   Connolly  employs  help 
In  his  c<^tr&etlBe   businass.      If  so,  he  falls  within  tho  terms  of 
subdlTlsion   (a),    section  32,   as  expressed  In  the  anendaent   to 
Ordinance  No. 5132   (Hew  aeries),   by  Bill  No.B4.     In  the  event  of 
being  operated   solely  by  th  :  owner,   the   aitiount   of   tax  la   to   be  found 
1b  subsection   (b)   of   said  ti:eotlon  :32. 

You  are  therefore  advised  of    tha   liability  to  payment  of   tax 
in  ace  rdauee  with   the  forgoing  statement. 

^<es  eotfully, 

City  i^ttorney, 

DIRSCTOR, 
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Dooanber  6,1933. 


3T}BJ^CT:   WMrt  License  Tax  Ordinance  Provides 
for  Charge  a{;ainat  Opera  Held  In 
Exposition     udltorium,  no  authority 
is  Thereby  Granted  for   Inxpo.  ition  of 
Tax  on  Performance   in   the   'hinicipal 
Cpera  House, 

DMir  Sir: 

Recently  you  requested  an  opinion  froa  n»  inYolving  license 
taxes,   in  this  manner: 

"Kindly  adrise  me   if  the  War  Memorial 
Opera  Kouse  is   liable   for  an  Opera  License, 
Sec.   68i,  Ozvii nance  5132   (N.5.),   reads  as 
follows: 

*JSvery  person,   finn  or  corporation 
holdint^  or  RiTing  an  opera   in   the   Exposition 
Audi   orium  shall   pay  a   license  fee  of  twenty 
(20)    dollars  for  each  day.'      " 

OPIWIOH 

Under   th3  provisions  of   the  (^uoted  section,   tho  War  Memorial 
Opera  House  is  not  liable  for  a  license  tax  for  conducting  or  presenting 
an  opera  perfomancn. 

This  statement  is  grounded  upon  a  long  line  of  decisions 
first  enunciated  in   ths  litigation  of  Merced  County  v.   Helm  &.  Ilolan, 
reported  in  102  Gal. p. 159,    to    the    point  that  a  license   tax   cannot   be 
d«aianded  of  a  business  not   specified   in   thi?   ordinance   providing  for 
such  taxes.  tax  cannot  be  extended  by  construction  to    those  not 

named  or  described  in  the   tax-imposing  legislation.      (See  discussion 
in  -ection  11,   Taxation,    24  Cal.    Juris.,    pages  27  and   28). 

You  ere  adviswd  of   your  legal    inability  t-   collect  the  tax 
in  view  of  my  above  remarks. 

Respectfully, 

City  Attorney. 
TAI  COLLECTOR. 
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D«omftb«r  6,19S3. 


SUBJ'T.T:   Civil  5  ervlo«  Conmlsalon  not 
Authorized  to  Legally    .dopt 
Rule  No. 30,    Concerning     Vacation 
to  Employee 8  of  City, 


Gentleman: 


SO,  which 
1933,  and 


I  hare  for  an  : 
was  adopted  by 
which  declares 


opinion  the  lagtdity  of  a  rule,  numbered 
your  body  on  the  second  day  of  ugust, 
th .  value  of  the  annual  vacation  to  be 


allowed  to  City  eaployeas. 


-iiaoH 


The  Charter,   in  the   closing  sentence  of  Section  151,  grants 
to   ^ity  employees  an  annual  vacation,    in  this  language: 

"fivery  person  employed   in  the   City  and 
County  service  shall,  after  one  year»s  service, 
be  allowed  a  vacation  v^ith   pay  of  two  calendar 
weeks,   annually,  as  long  as  he  c<mtinue8  in  his 
employment.'* 

The  foregoing  expression   is   clear  and  free  from  ambiguity, 
and  means  what  thd  words,   in  their  common  acceptation,   intend. 

In  reading  the    X'ole  20   submitted  by  you  it  appears  that 
your  CooBilssion  is  encountering  difficulty,   r>artioularly  as  concerns 
the  applleation  of  tho  quoted  lanf^uage  to  part-tine  poritions  and 
I>ositiona  carrying  compensations  thai  ere  oomputod  upon  a  per  dia« 
basis  or  upon  an  hourly  basis. 

ivn  analysis  of  the   aforesaid   provisions  of  Section  151 
does  not  inclicate  any   salification  of  service  in  the  City's  etaploy 
for  purposes  of  vacation,   other  than   that  of  at  least  one  year  before 
the  benefit  may  be   bestowed.     Tho     uestion  then   naturally  arises  if 
tile   Civil  Service   Commission  under  to  la>s   to   place  limitations  upon  the 
grant  found  in  the  terms  referred   to,    where  in  the   Ch&rter  is  that 
power  lodged? 

A  refer enoe  to   the  authority   vested  in  the  aforesaid 
entity  shows,   as  set   forth   in      action   141,    that   thu    Commission   in 
addition  to  certain  other  things  not   pertinent  here,   "shall  adopt 
rules  to  carry  out  tho  civil  service   ijrovisions  of   this  Cherter,   and, 
except  as  otherwise  provided   An  this  Chij  rter,    r^uch   rules  shall  govern 
applications/*   *  * »   approval    or    .pqiyrollaf   and    such  other  natters  ns 
are  not  in  conflict  witti    this  Chnrtar. '♦ 
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There   is  unquestionably  nothinr,  found  in  the   above  indicated 
grant  of  power  to    the    Civil   jervice  CoinmiBsion  viftiioh  even   suggests 
an   authority   to   predicate   to   a  two   weeks  annual   vacation  an  artificial 
value  as   is   done   in   the    Rule  herein   considered.     Undoubtedly,   your 
body  has   the   right    to   establish  a  rule   concerning   the   approval   of 
payrolls,    such   as   is  done   in  Section   5,   of   Rule   30,   but  beyond   that 
I  cannot  find  in  our  organic  law  any  authorization  for  your  promulga- 
tion of  miles  assigning  or  defining   the   value   of   the   vacation  period. 

As   I  expressed  myself  at   the   outset   of   this   communication, 
where  the   language   is  clear  no  room  exists  for  predicating  to   it 
a  apeoialized  definition  and  you  are  advised   that  you  are  unable   to 
legally  adopt  tho    -^le  30. 

Respectfully, 


City    'ttorney. 


CIVIL  SERVICE   COr^.lISSION. 
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December  7,1935. 


fUBJE^T:   Prohibiting  the  Operation  of 
Parking    stations   Between   the 
Hours   of  3  o'clock      .:.!.   and 
5  o'olrjck  A.M.   of  any  'ay. 

Dear  Sir: 

T  h«vB   rour   letter  under  date  of  November  28th.l9?3,   in  reference 
to  proposid"I"nd'Sent''to'ordlnanoe  N0.SIO8   (««'  ^^-^-^-1^^=*^^   '"^ 
o^e?Jitlon  of  parking  stations.     Therein  you  re  uest  be  follows. 

"1.   Are   t^e  proposed  aiendments   to   Ordinance   Ho. 
S108   (New  Series),   attached,   legal? 

2.       Vill   you  please  prepare   an  amendment   to 
Section  1  i^ich  shell  define   parking   stations 
to    take   care   of   this   situation  where   the  owner 
of  a   vacant  lot  mie^^t    store  his  automobile   without 
beinc   required  to    secure  a  permit   to   operate  a 
parking   station.** 

OPINION 

Wm  shall  proceed  to   answer  your  'uastlons   by  considering  first 
your   second  request.  Yovir   inteat   in  this  instance  may  be   accomplished 

by   striking  out   the   period   and   quotes  after   the     ord    "occupation"   at   the 
end   of    the   seooni    paragraph  in   Section  1  of  the  proposed   BTaendments  and 
Inserting    in  lieu   thereof  a   colon,    and    then  adding   the   following  words 
"nor   shall   it   be   construed   to    prohibit   the   owner  of   an   eutwoobile   or 
automobiles  from  putting,   keeping,   placing  or  storing  his  automobile 
or  automobiles  upon  any  lot  or  parcel   of  land  owned  by  him. 

The  valiflity   of  the  propoped  amend  ents  presents  a  more  difficult 
question  by  reason  of   the   provisions  of "Section  8(k)"and    "Section  8i" 
which   reads  as  follows: 

"Section  8.(k)      It   snell   be  unlawful   to   put, 
place,    store   or  keep  or     'ermit  or   allow  to    be 
put,   placed  stored  or  kept  any  automobile  upon 
or  in  any  automobile   parking  station  between 
the  hours  of   three  o( clock      .r'.,   and  five 
o'clock   A.M.,   of  any  day." 

"Section  8i,      It   shall   be   the  duty   of    the   Fire 
Department   and   the   Police     epartment  to   enforce 
the   provisions   of    this   Ordinance  and  for   that 
purpose   the  offioere  and   members  of   said    Fire 
"vepartment  and  said   Police    department  are  empowex^d 
and  authorized   to   enter  any  automobile  parking 
station  at  aay  time   for   purposes  of   inspection." 
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I  Both  of   th«  foregoin     sections     proposed   to   regulate  and    restrict 

la  UM  of  private  property  and  the   conduct  of  a  business  by  ordinance,  end 
iist  be   construed  and   interpreted  under   the  ^^eneral    rule  of   law  stated 
a.  ;/!o  uillin  on  Municipal  Clorporations,    (Second    vd)   Vol.2,   page  78S,   Section 
39,   as  follows: 

'^Ordinances  oporatinp,  as  a   taking  or  damaging 
of  private  property  without   compensation  and 
without  due  process  of   law  are  uniformly  held 
to   be  void*     Unreasonable  restrictions     on  the 
use  of  property  which  are  not  improved  in  the 
legitime te   exercise  of   the  police   power,    clearly 
deprive  one   of  property  without  compensation  or 
due  process  of  law," 

The  proposed  amendments   to   the   parking  ordinance  must  find 
ithority  for  their  enactment  in  the  police  powers  vested  in  the  Board  of 
ipervisors*   The  authorities  hold   that  such  police  powers  are  lioilted   to 
Ltters  affecting  public  health,    safety  and  welfare   and  the  validity  of   the 
:oposed  aTiendraents  must  be  measured  by  three  limitations.     Otherwise,   they 
1st  be  deemed  an  arbitrary  and  unwarranted  exercise  of  power  and  therefore 
^constitutional. 

The  right  of  the   court   to   investigate  the  reasonableness  of 
rdi nances  is  suocintly  stated  in  Del  Fanta  v«,   Sherman,  107  Cal,  at    page  750 
l-^   as  follows: 

"Therefore,   notwithstanding  this  general   grrmt 
of  power,   it  is  thoroughly  well-settled  doctrine 
that  fflunicipel  by-laws  and  ordinances  undertaking 
to  regulate  useful  business  enterprises  are 
subject  to  investigation  in  the   courts,   with  a 
view  to   determining  whether  the  law  or  ordinance 
is  a   lawful    exercise  of   ths  police  r>ower;   or  whether, 

(under  the  guise  of  enforcing  police  renalations, 
there  has  ^een  an  unwarranted  and  arbitrary  inter- 
ference  with   the   right  to    carry  on  a   la»7ful   business, 
to  riake   oonti^cts,   or  to  use  and  enjoy  property. 
(Dobbins  v.    Los   /.ngeles,   125   U.S.   223,(49  L.Kd.l69, 
22  Sup,Ct,'?.ep,   18);      In  re  Application  of   IQirqpp., 
169  Cal.   93,99    (145   rac,1029);    Curtis  ▼.    City  of 
Los  Angeles,   172   Gal.    230,234    (156   ;ac.462.)" 

The  application  of  the  doctrine  that  en  unwarranted  and  unreason- 
able Interference  with  business  will  not  be  sustained  by  the  courts  is 
freely  discussed  in 

TEE    GEE  VS.    CITY  &   COUNTY   OF  SAN  F^UI-ICISOC , 
235  Fed.   757. 

Ihe  question  before  the   Court  was  the  reasonableness  of  an 
ordinance  prohibiting:  the   operation  of  public  laundries  or  wash  houses 
'      between  6  o'clock  and  7  o'cloek  A»M, 

The  Court  after  after  discussing  regulations  for  public  health 
and  safety  states  on  page  76S: 
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"So  far  there  Is  no  controversy.   But  the  question 
here  oresented  is  hether,  without  regard  to  the 
existence  of  such  conditions,  a  municipality  may 
impose  a  general  limitation  or  restriction  upon  the 
citizen  as  to  the  hours  within  ^vhich  he  may  prosecute 
his  chosen  industry  -  a  respect  as  to  which,  independent. 
ly  of  particular  conditions,  there  is  obviously  no 
natural  or  inherent  menace  to  the  public  -  without 
trenching  upon  that  degree  of  freedom  and  liberty  of 
action  guaranteed  him  by  the  Constitution," 

On  page  768  the  Court  further  says: 

""Very  clearly,  if  this  provision  of  the  ordinance 
be  a  valid  exercise  of  the  police  power,  it  is 
difficult  to  foresee  the  point  at  which  we  should 
be  enabled  to  say  that  the  limit  of  the  le^^islative 
power  of  the  municipality  has  been  reached.   If  such 
a  restriction  upon  the  right  of  the  indivilual  to 
prosecute  a  legitimate  Industry  be  reasonable  under 
the  facts  disclosed  in  this  bill,  could  it  be  said 
that  a  further  rest:  lotion  to  10,  8,  or  even  a  less 
number  of  hours,  would  be  less  so?  ******* 
I  think  we  may  aptly  quote  the  anguage  of  the 
Supreme  Court  in  Lochner  v.  Mew  York,  supra,  where, 
with  reference  to  the  kindred  regulation  there  under 
consideration,  it  is  said: 

*It  is  impossible  for  us  to  shut  our 
eyes  to  th  3  fact  that  many  of  the  laws  of 
this  character,  while  passed  under  what  is 
claimed  to  be  the  police  power,  for  the 
purpose  of  protecting  "tiie  public  xiealth 
or  welfare,  are  in  reality  passed  from 
other  motives.   We  are  Justified  in  saying 
so  ^en,  from  the  character  of  the  law  and 
the  subject  upon  which  it  legislates,  it 
is  apparent  that  the  nubile  health  or  welfare 
bears  but  IJie  most  remote  relation  to  the  law.' 

And  I  am  of  opinion,  as  there  said,  *the  limit  of 
the  police  power  has  been  reached  and  passed  in  this 
case,'  that  the  regulation  under  consideration  has 
no  such  just  or  reasonable  relation  to  the  ostensible 
purpose  for  n^ion  it  was  put  forth  as  will  sustain  it, 
and  that  it  must  therefore  be  held  void." 

The  foregoing  doctrine  is  affirmed  in  the  following  cases  dealing 
with  restricted  hours  of  business: 

Chalres  vs.  Atlanta, 164  Ga.755;  129  S.ii:.  559, 

55  A.L.R.  230; 
Sx  Parte  Harrell,  46  Utah,  495;  151  Pac.51; 
Chan  Sing  vs.  City  of  .s.storia,155  Pac.378 
Washington  ex  rel  Seattle  Title  Trust  Co. 
vs.  Rogerbe,278  U.S.  210;  73  L:.d  Ed. 116. 
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They  establish  and  reiterate   the  rule   that  oloslm;  ordlnaneeB 
that  cannot  be  upheld  as  police  i.ioasuree   for   the   pjX)tection  of  health, 
■afety,   or  e'eneral   welfare  of    the   public  lauat  bo   held  violative  of  the 
constitution  and  violative  of  ttie   individual   citizen's  constitutional 
right  to   enjoy,   acquire  and   poesess  property. 

Annotation   ( Closing  Hours)   55  ii.tl»   242  at  p.   247 . 

Such  ordiiiances  must,   of  course,   bear  a  rational   relation  to  the 
object  sought  to   bo  attained.      They  liiay   not  be  arbitrary,   or  unreasonable* 

The  exercise  of    Lollce   power  cannot   be  made  a    aere  cloak  for   the  arbitra- 
ry Interference  with  or   suppression  of  a   lawful   business. 

Laurel  Hill   Cemetery  vs.    G.k  G.   of  S.g.   158   Cal.   at  470 . 

The  legislature  smy  not,  under   tha  guise  of  protecting  the 
public   Inte  est,   arbitrarily  interfere  v,lth   orlvate   business,   or  liapos* 
unusual   and  unnecc^ssary  restrictions  on  lawful   occupations. 

In  re  3ml th, 143  Cal.   568. 
An  indespensable   Intiredient  to  the  exercise  of  police  power  Is  its 
necessity  to   secure  the  t)eaoe  and  good  order  of  th  9  olty  and  th«  health 
of  its  inhabitants.     Unless  this  feature  is  subserved  or  the  .ueasure 
adoptod  bears  eoste  essential  relation  or  furnishes  some  proper  support 
to   these  objects  of   the    police  power,    it   is  of  no  effect. 

Chan  Glng  vs.    City  of   'istorla,   155  Pac.   578  - 
and  cases   cited. 

The  T0T9gpi.n^  ease  Involved  an  ordinance  requiring  certain 
lines  of  business  to  close  from  6  P.M.   to  5  a.?'. 

From  a   consideration  of   the  proposed  nnendnents  and  the  well 
established  principles  of  law  aj^lioable  thereto,  we  ere  of   the  opinion 
that,   unless   the   specific   period  of  from  3  A.M.    to   5   A.M.    can  be    shown 
to  have  a  unique  and    special  Influence  on,    and  bear  a   subeteiitle.1 
relation   to  public     ealth,o»  public   safety  or  public  aorals,   or  the 
public  welfare,    the  proposed  amendments  must  be  deemed  imuonstltutlonal 
and  void  on   tho   grcaxnd   that  it   Is  not  a  reasonable  exercise  of   the 
power  to  regulate  and   control  a  lawful  business* 

Hespectfully, 

City  Attorney. 

BOABD  OF   SUP1SRVI30HS, 
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StJBJSCTi   Transient  f/crohants  Ordlmnoe  - 
Kerohanta  in  Fixed  Piece  of 
Business  need  not  pay  License* 

Gentl«BQen: 

This  office  Is  In  receipt  of  your  request  for  an  opinion 
as  follows t 

"I  am  desirous  of  an  opinion  relative  to  Bill  Ko. 
Ml,  Ordinance  iio.   3.04113,  pertainine  to  Transient 
K«rehants« 

It  has  been  brought  to  ay  attention  and  the  enforce- 
nent  by  the  iian  franci  sco  Police  Department  of  the  pro- 
visions of  this  ordinance  relative  to  men  engaged   in  the 
sell'ine  of  Ghristnas  trees  during  the  holidays. 

Under  the  ruling  of  the  Police  Department,   it  has 
been  held   that  all  persons  are  liable   for  tjie  payment 
of  this  license  fee  -  but  in  Section  3  in  ^e  letter 
paragraph,  sacie  is  set  forth  that,  any  person  i6xo  is 
the  holder  of  a  peddler's  license  shall  fee  exenipt 
from,  the  provisions  of  this  ordinance. 

The  holder  of  a  Peddler's  License  has  nade  appli- 
cation to  sell  Ghrlstraes  trees  during  the  holiday 
season  at  a  fixed  place     f  business,  which   trees  are 
to  be  sold  at  a  wholesale  rate  froia  frelr>ht  cars  &t 
Broi-dwiiy  and  Davis  yt.   -  otherwise,   this  33ian  Is  a 
peddler  in  the  City  t-nd  County  of  Sen  Fr&ncisco  fcr 
which  his  lioenae  is  paid  up  to  Deo.   Slst. 

It  iiRs  further  been  broufc-ht   to  ray   attention, 
that  the  selline   of  Christmas  trees  et  other  places 
in  San  Plrnncisco  at  retf^il  sale  by  other  people,   is 
being  prohibited  to  them  owing   to  the  fact  of  the 
treoendous  fee  Imposed  by  this  ordinance." 
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Ordinance  rio*  ;d*04116  provides,   In  part,  as  follows: 

"Section  1.       The  words   ♦ transient  nerohent*   for 
the  purpose  of  this  ordiiiance  shall  merin  and   include 
agents,  v'ao  engaf^e  or  oo.'iduet   in  all  persons,  both 
principals  and  one  or  more  loeatioria   or  in  no  specified 
location  within  the  Cit     end  County   of  ijun  Francisco  ,  a 
tes^orary  store  or  te:iu}orary  or  tsaaslent   business  of 
scllinfT  f-oods,  wares  or  n.erchandise  vjith  the  intention 
of  continuing:   in  said  busir;«ss   in  said  City  und  Coun-^ 
of  for  a  period  of  less  than  one  hundred   twent:    (120) 
days*       A  Korchant  who  operates  a  riain  or  branch  tem- 
porary store  shall  be  a  transient  Eiarchant  as  to  said 
XwapoTOiTy   otore  notw&tkataiiding  the  fact  that  said 
laarohant  may  operate  other  stores  which  are  not  tepQ>orary.^ 

The  ordinance  further  orovides  for  each  transient  njorohant 
a  license  fee  of  ^100.00  per  week  for  the   first  two  weeks  and    ;70.00 
per  week,  or  fraction  thereof , for  every  week  thereafter,  plus,   in 
all  oases,  ^2*00  for  each  ^100*00  of  retail  inventory  value  of  goods, 
wares  or  nerchandiaa  to  be  sold  or  exhibited  for  sale,  whetis  r 
CtiristMas  trees  or  otherwise* 

It  is  very  avidant  that   tke  license  fixed  by  the  Ordinance 
is  exceedingly  large  asd  aiaost  prduibitory,   and  was  placed   in  the 
Ordinance  for  tl-ie  purpose  of  oroteotine   so-called  legitimate  mer- 
chants -  that  is,  iscrohants  who  occupy  a  store  oontiiaiously 
throughout  the  year.        In  othe     wards,    the  license   is  protective   in 
nature  and  is  necessarily,   therefore,  highly  discriminatory  for  the 
reason  that  merchants  who  daxaat  occupy  preciises  longer  thsn   1^0 
days  need  pay  no  license  and  those  who  occupy  premises   for  less 
than  120  days  are  required  to  pay  a  very  lai^e  license.       Both 
olasaas  of  merchants  occupy  a  fixed  place  of  business  end   sell  tlie 
aane  kind     ol  nerohandise;     both  are   the  sor.e   in  every  respect 
with  the  exoidption  that  one  class  occupies  the  pi;  oe  of  business 
for  less  than  120  days  and  the  other  for  more  than  120  days* 

Under   these  circumstances  it   is  evident  that  there   is 
very  little  distinction  between  the    two  classoa  of  merchants, 
iach  sells   to  tlie  sa-r.e  typa  of  oustorer,    the  sane  kind  of  raorchan- 
dise*       iiaoh  pays  rent,  gas,  water,   electricity  and  ot/ier  o!ujrt;es; 
and  the  landlord  pays  taxes  to    the  city  as  the  result  of  his 
ability  to  collect  rent  for  the  uae  of  the  preaiaas  occupied  by  the 
narchant. 

The   courts  of  t^.is   ::tate  have  gone  fur  in  tlie  axeroiaa 
of  the  police  power,  but  they  have  not  gone  so  far  as  to  pertait 
unjiist  discrimination  where  a  typa  of  business   is  o  .nducted  not 
inheren.  ly   injurious  to  persona   or  pro  arty,   or  to   the  public 
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health,   oonvenience,  corfort,   safety  or  Korals. 

FROST  vs.   CITy   uy  i.^^  ^...Ui^U.^,   181  Cal.    22. 

The  lavs  of  this  atate  do  not  favor  a  diGcrinintition   In 
behalf  of  one  inerohant  and  against  another,   nor  do  the  courts  per- 
mit the    irotectlon  of  one  rrserchant  to  tl.e  detriment   of  another. 

In  in  Ra  Ib^KY,   S6  Cal.    ^pp.   8H7 ,   at   page  629,   the  Court 
said: 

"A  gpetter  license  fee  was  sought  to  be  roq^uired 
frorr  him  for  operating  and  raaintaining  his  wagon  tlian 
from  those  o onduotirig  laundiy   businesses  within  the 
olty,   for  the  conduct  of  such  'businesses.        In  the 
opinion  in  the  Case  we  said:        •  .'e  are  of  tlie  opinion 
thut  the    provisions  of  the  ordinixnces  under  which 
petitior^r  has  been  convicted  attempt  to  cret  te  and 
enforce  a  discrimination  not  based  upon  differences 
in  the  nature  of  the  business  being  t«ansacted  or 
differences   in   t:.e  rianner  of  oojiducting  trie  sa&ie 
business,   or  any  other  difference  otiser  than  the  raere 
fact  of  difference  in  destination  of  the  goods  collected 
and  delivered  by  wagons  collecting  for  laundries  located 
outside  of  the   oity  and   the  destination  of  ^ oods  collect- 
ed for  delivery  to  laundries  within  the  city.       The 
license  provisi  as   in   j^uestion  are  pl;iialy  deviled   as  a 
protective   tariff  for  tie  benefit  of  la\Uidries  l.^c.  ted 
in  Vie  city   ^f  Voiilce   or  laundry   wot^ons  doiag  bua  ness 
with  lau.idries  located   in  the  city   of  Vc-j.ico,    '  J^'d   ap^-'aront- 
ly   t  !ey  ';ave  no  ot-.er  purpose.*         .e   then  declareci   t  e 
assailed   ;:rovijions  of   tie   urdinanoe   to  be  v:^id.,       .e   are 
coiiviiicod   ti.at   t'l.a    'rt:)viiiious  w.iich  are  attacked,   of   the 
ord  '  :   now  before  us,   are  also   'deviued  a^   a     rotective 

tari^.    ^--r  t>.g  benefit*   of  busiaesaed  luc.tcd   in  t.;o  cit^T" 
of  Vonioe  and   tit?:t    'apparently    the./  have   no  otuer   our^jiose*. 
ordi-itv:ice  provisions  having;  titeir  oritlii^iit^  such  a  puii.>esa 
Cannot  stand." 

It   is  quite  evident  that  the   ao-orlled   "transient   merchants 
ordiaano*'*  was  drawn  for  the  pur-iose  of  providing  protection  fcr    the 
raarchants  ^o  are  located  in  a  fixed   place  of  busi.iess  for    a     orlod 
in  excess  of  120  days.        ;:>uoh  protection,   resulting  in  discriiaina- 
tion  is  not  reasonable,  and  the  ordinance,   fro:^  this  viewpoint,   is 
therefore  unco-istitutional. 

See   -  II;  RS  HlClUnP.^^ ::.   170  Cal.   68; 

oT.   li^LE.y.  Vu.    BVSTii      OmH,    198  Cal  .    250; 
IN  RK  HII-rg3.  ^3  Cal.App.  45; 
Ii:  R:l  -AnT,   '66  Cal.A:ip.    627; 
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IN  m:  nil^y,   39  Cal.App.   50; 
gX.  PAl^TK   ^".  52  Cal.    606. 


There   is  still  another  reason  for  holding  that  Christmas 
trees  may  he   sold  hy  unlicensed  merchants  who  do  husinesi:   for  a 
period  of  less   than  120  days  at  a   fixed  place  of  buaiuoss. 
Section  24  of  the  Charter  reads  as  follows: 

"Ko  license  tax  shell  be   iiaposed  on  any  cellar  or 
Eisnufaoturer  of  c^o^s,  wares  or  merchandise  operating 
at  a  fixed  place  of  business   in  the  city  end  county, 
except  such  as  require   oeraits  or  licenses  in  aocordiince 
with  or  under  authorily  of  any  local  health,   sanitary 
or  other  ordinance  under  the  police  power*" 

There   Is  nothing   inherexitly   injurious  to  the  public   in 
the  sale   of  Chriatiuas   trees  or  other  orcUaary  goods,   wares  or 
ifterchai»iise.        T)iere    is  nothing  about  Chriatn»as  trees,   or  other 
ordinary  goods,   wares  and  ijerchandise  which  mifht  permit  legisla- 
tive oortrol  under  the  police  power  for  the  purpose  of  retiulation, 
80   trot  merchants  who  do  business  at   a   fixed  place  for  less   than 
liiO  days  are   in   the  same  category  as  those  who  do  business  in 
excess  of  120  days* 

In  ILt  Tii.  'djj):aij:}\t   61  Cal.App-   650,   the  Court,    in  constru- 
ing the  for^ier  Jan  Francisco  Charter, containing  approxiimtely   the 
aente  ianguace  as  that   set  rorth  In  the  foreKOiiig  proviisi  ou  of  the 
new  Charter,   in  a  oese   involvi  le  a  ^:rocery  store  in  the  City  and 
County  of   oan  Francisco    wlier©  the  ...u  ervisors  attci.pted  to  license 
a  nerchant  at  a  fixed  plyce  of  business,  held  that   the   iupcrvisors 
had  no  power  to   impose  upon  keepers  of  grocery  stores  a  license 
tax  for  the  pur.>ose  of  defraying  tho  cost  of  iBaking  an  inspection 
of  thu  ">reiri:  sxea  to  deteriuine  whether  they  wore   sanitary,   and   tn«t 
an  ordinance  providing  for  the   imposition  of  cuch  a  license  tax 
waa  unauthorized.        A  grocery  store,   it  was  held  by  t>ie  coirt,    is 
a  business  not  coi-.t reliable  hy  an  ordinance  under   tJie  cuise  of  the 
•xeroise  of  the   polioji  power.        The  case   of  yti.?:?  vs.   KIEL,   159  Cal. 
70£,   is  to   t  e  sa  e  effect.        Christrms  tree  ijerchantr,  are  in  the 
sa^ne  oatSiTory  when  doing  buainea*  at  a  fixed  place. 

In  view  of  the  foregoing  I  an  of  the  opinion  that   ChrlstaMl 
trees  Euay  bo  sold  at  fixed  plt^oes  of  business  within  t  .e  City  ard 
County  of  San  Francisco  without  interference  by  the  Police  Department, 
that  the  portion  of  th^e  transient  merchant  ordinance  fixing  tl^ie   ex- 
cessive license  tax  provided  in  jeotion  6  thereof  is  void,   and  that 
the  license  cannot  be  cdlected  by   the  lax  Collector. 

In  the  li£ht  of  what   has  been  said   it  bee  —  es  unnecessary 
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to  examine   into  the  question  oonqeming  peddlers* 

Hespect fully, 


City  ..ttorney. 


\ 


To  - 

Tlie  Bureau  of  Delinquent  Bovermes. 
Cl^  Hall. 
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smnCTt  Salary  Ordinance  )i*«d  not  ba  Asiandad 
to  ITovida  for  Position  of  Spaeial 
Taohnioal  Adviser • 


Oantli 

This  offioa  1b  in  raoaipt  of  yotir  raqnast  for  an  opinion,  a* 
foUovst 

tUEST 


"Tha  Beard  of  T?.deeaticm  has  area  ted  the  position 
0^  Special  Technical  Adviser  to  the  Board  at  the  salary  of 
f88CX)«00  per  j*mr,   aaid  position  to  be  filled  by  a  persoa 
holding  State  Administration  credential.   e  desire  your 
opinion  as  follows s 

"Is  It  necessary  for  the  l^oard  of  buperrisors  to 
ssMnd  the  .\nnual  ^al&ry  Ordinance  to  niake  provision  for  this 
position,  or  aay  the  ontroller  ]»y  the  salary  to  the  person 
appointed  to  aui^  position  without  such  an»ndBient  to  the 
salary  Ordinanoet* 

QPIWIOII 

Section  135  of  the  San  ¥1paneisoo  Charter  itt*ovldes  in  part, 
as  follows I 

*The  board  shall  also  have  power  to  SBtploy  sudh 
teachers  and  other  persons  as  may  be  neoeasary  to  carry 
into  effect  Its  powers  and  dutieai   to  fix,  sJLter  and 
approve  ti^eir  salaries  ar  d  comx}en8ations ,  except  as  in 
tills  charter  othejrwise  : provided,  and  to  vltMiold  for  good 
and  sufficient  caoase  the  vholo  or  any  pax>t  of  the  wages, 
nd^ury,  or  c<^peaaation  of  any  person  or  persona  esq[2loyed 
as  aforesaid;  *  •»  »  »•* 

Froai  the  forgoing  quotation  Trca  the  San  Francisco  Oharter, 
It  will  be  seen  that  the  ^^oard  of    education  has  full  power  to  fix, 
<Llter  and  approve  salaries  and  to  employ  such  persons  as  are  necess* 
ary  for  It  to  carry  on  its  affairs* 

Thm  lioard  of  I:lduoation  is  the  governing  body  of  the  San 
Pranoisco  .':chool  '1  strict  and  as  such  governing  body,  the  Loard 
cannot  be  controlled  in  any  i*e8x>ect  by  the    x>ard  of  Lupervisors 
without  specific  aiit>iorlty  granted  by  lav* 

See  I  KSiii^tO  V.   BAPARACCO, 

202  Cal.   110| 
MIT  V*   HAKSiAX* 

11^     ..1.   App*  970* 
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In  view  of  th«  faet  that  th«  Board  of  Education  li&s  oom- 
plet«  control  of  tha  ran  Francisco  school  District,  and  slneo  tho 
( iiartar  providos  for  thM   powar  to  aiaploy  taaohars  and  othar  parsona 
and  to  fix,   altar  and  ap^rova  thair  salariaa  and  oonpensationa ,  I 
aa  of  tl^  opinion  t^iat  tixa  position  of  i^paoial  Taehnical  Adrisar, 
proposad  to  l>a  eraatad  by  tha  l3oard  of  i^xlueation,  cannot  ba  con- 
trolled by  tha  Board  of  iiuparrisora,  nor  can  tha  salary  of  sxxoh 
official. 

Tharafore,  an  ordinance  of  tha  Uoaurd  of  viuparvieoi^  wotild 
ba  of  no  fca>oa.  All  that  naad  ba  dona  is  for  tha  board  of  Education 
to  create  the  position  and  fix  tha  salary* 

Respectfully, 


tiW  k^'Ml^ht^ 


of  ivduoation^ 
ciTle  AduitorluBi* 
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Decenbar  20,  1033. 


SUBJECT:   In  Re  Holding  the  Inaugural  Cerer.onies 
of  the  Board  of  -'uiiervisors  on  January 
8th,  1934,  in  the  Civic  Auditorium 
instead  of  in  the  Chambers  of  the  Board 
of  Supervisors. 


Dear  airs; 

In  reply  to  yotrr  request  for  an  opinion  as  to  the 
legality  of  holding  the   inaugural  ceremonies  of  the  Board   of 
cu^-iervisors  on  January  8th,    1954,    in  the  Civic  Auditoriuci 
instead  of  in  the  chanbers  of  the  Board  cjf   Supervisors,  please 
be  advised  as  follows: 


QPIigON. 


The  Charter  of  the  City  and  County  of  San  Francisco 
expressly  provides,  in  the  second  paragraph  of  3ecticxi  10,  as 
follows: 

"At  twelve  o'clock  noon  on  the  8th  day  of  Januajy 
next  following  their  election,  the  newly  elected  and 
continuing  members  of  the  board  of  supervisors  shall 
meet  at  the  legislative  chamber  in  the  City  Hall ♦• 

In  paragraph  three  of  said  3eotion  it  further  states: 

"The  meetings  of  the  board  shall  be  held  in  the 
City  Hall,  provided  that,  in  ccse  of  emergency,  the 
board,  by  resolution,  may  designate  some  other  appro- 
priate place  as  its  temporary  meeting  place." 

Section  16  of  the  Charter  defines  the  word  "enBrgency" 
In  the  following  language: 

"Immediate  necessary  nreservation  of  T:>ublio 
peace,  property,  health  or  safety,  provision  for 
the  uninterrupted  operation  of  any  city  and  county 
department  or  office,  or  action  required  to  coi.iply 
with  time  limitations  as  established  by  law,  shall 
be  emergencies  v/ithin  the  meaning  hereof; " 
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In  our  opinion  the  definite  and  preoise  tenas  of 
the  Charter  cirovuascribe     and  limit   the  holding  of  the  meeting 
of  the  Board  of  Jupervisors  on  Janviary  oth,   1954,   to  the  leg- 
islative ohamber  in  the  City  ilall  and  prohibit  official  business 
frotii  being  carried  on  or  conducted  by  the  Board  of  supervisors 
in   the  Civic  Auditoriura  as  no  emergency  exists  for  the  desig- 
nating of   the  Civic  Auditorium  as  a  temijorary  meeting  piace  on 
that  date* 


Respectfully, 


City  Attorney. 


I 
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To  the 

Board  of  iiunervisors, 

City  Hall. 
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Dttoaciber  22,   1955. 


SUBJaCT:      i,ttaoho«  of  the  Offio©  of  the 

-leoretary  of  t'.e     u   orior  Covirt 
not  eligible   to    ..an  I'raiiolsoo 
Retlreiaent  jyeteu.. 

Dear  oir: 

This  office  is  in  reoeiit  of  your  req^uest  for  an 
opinion  as  fellows: 

Ar«  the  "ittaohea  of  the  office  of  the  Jeoretaiy  of  the 
Sa-«rlor  Co'irt  who  ere  appointed  by  the  secretary  eligible   to 
enter  the  3an  Fr&noisco  Retirement  LiyetemV 


Oi^iUyN 


I»i  CF  J  V.  H1CF3.   72  C.;».D.    177   and  72  Ca.D.    645, 

the  Court   'lold  tiui  t   e  seoreiary  and   stenographer  of  the  judge 
of  the  ^n   arior  Court    Is   an  attache  of  a  stfeto   inatitution  and 
is  in  no  respect  a  oounty  officer,  attache  cr   employee.       This 
case  concerned  a  combination  secretory   ond  stenographer  author- 
ised by  the  Legislature  to  be  ep pointed  by  the  juperica-   Judge 
of  Hiversida  County*       The  Court  in  this  ouae  stj<ted: 

"(1)  The  superior  corte  arc  courts  of  th© 
state   (art.  VI,    sec.   1,   "orst.)   and  the   judges 
of  thAse  coiirts  are  state  officero*       Petitiorier, 
as  a  secretary  to  a  jud|^-e  of  the  superior  court,   is 
an  attache  of  a  state   i;;stitution  and   is   in  no 
re8^eot  a  co  nty  officer,  de  uty  or  ei2pl''y««» 
(fe'oel  V.   lewis,   55  G&2  -    -^.   658.)        Tlio  riany  deci- 
sions of  our  courts  c         ..iiiag  county  officers, 
deputies  and  ^iployaes  are  inapplicable    here*" 

The  forego  in  e«-  case  is  distinguished  from  that  of 
IKCIIOLL  V.    :iAlJ   roA.:.ClJCO.   201  Cal.   470,   on  account   of   the  fact 
thfct  the  latter  case  deals  with  a  county  officer  who  migh.t  be 
brought  into  the  RetirsBiout  system  by  an  appropriate  cheiter 
prOTir.ion. 

KARTIi:  v«   aiTPgPlOR  COTTHT.   194  Cal.   95,    is  also  authority 
for  the  fact  th&t  a  Ou«rior  Court   secretary   is  an  officer  of  a 
state   institution. 
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I  can  perceive  no  loeical  roaaon  for  a  different 
conclusion  with  respect  to  an  attache  of    a      state   judicial 
Office.        The  Ksr*  fact  that   such  eoployee  Is  a  subordiuate 
does  not  chfiHgo  the  position  of  the  eagployco  fra:    that  of 
state  to  county  employment* 

In  view  of  the  forocoing  I  ffi    of  the  opinion  that 
neither  the  secretary  of   the  iiuperior  Court  nor  ai^   of   the 
attaches  of  hie  office  are  eligible  to  the  San  Francisco 
Retirement  :;yst«n* 


Respectfully, 


City  Attorney. 


) 
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To  the  - 

aeoretury   cf  the     uperlor  Court, 

City  Hell. 
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December  26,   1933. 


SUBJECT:      In  Re:    Authority   of  Board 
of  Library  Goi-UTilssionerG 
of  the  City  and  County  of 
3an  Francisco  to  let 
contract  for  construction 
work   in  the  sum  of  ^4  ,640.00. 

Dear  jlr: 

In  reply  to  your  inquiry  ooncerniug  the  authority 
of  the  Boerd  of  Library  Corjniss loners   to  execute   the  contract 
purported  to  be  :;.ade  on  the  day  of  i^ovember,   193b,   between 

the  Board   of    library  Comitiissioners   of  the  City  and  County   of 
iian  Fra.  Cisco  and  Braas  Sc  Kuhn  Company,   ple&ae  be  advised  that 
in  our  opinion  the  Board  of  Library  Conmissioners   is  without 
authority. 

OPINION. 

Section  43  of   the  Charter  defines   the  power  luxid 
duties  of  the  Library  Ccanjnission  and  gives  to  them  all  the 
powers   and  duties   of   the  Library  Trustees  under  the   old  Charter, 
oeotion  88  of  tlie  Charter  axsiplifies   the  power  of  the  CoifiEiission 
by  conferring   the  right   to  make  purchases  of  books,   niafe;azines 
and  periodicals  for  the  library  department  after  approval  of  the 
Purchaser  of   Jupplies.        In  the  Charter  we  do  not  find  any 
express  grant  of  authority   to  execute  coiitracts  for  coj.struction 
work,   tho-tigh  we  do  find   in  the  former  charter  (Chfipter  VII, 
Subdivisioi:  6)    the    follov/ing   grant  of  power: 

"6.        To  fix  the   salaries   of  the   Librarian 
and   Jecretary  and  their  assistants;      and,   with  the 
aporoval   of   the    ju^ervisors  expressed   by   ordinance, 
to  erect  and   equip   such  building  or  buildings,   room 
or  rooms,   as  laay  be  necessary  for  the  Library  and 
Reading  Roons   and  branches   thereof." 

The  Board  of  Library  Coiniaissioners  liaving  no  express 

delegation  of  oower  to  bind   the  City  by  contract,  we  must  find 

t  at   its  attempt    in  the   instant  case   is  wholly   inoperulive  and 
void. 

Cor^struotion  work  of  the  character  mentioned   in  the 
contract    is   clearly  within   the   province  of  the  Departi^e:  t   cf 
Public    ,;ork8  and   is   subject   to   all   the  :)rovisi  ns  of   ^ectiaa   95 
of  the  Charter  end   to   all   the    provisions   of  the  Contract  Pro- 
cedure  Ordinance  i\-o.    9.0871. 
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In  Ljectlon  2  of  the  Contract  Prooedvire  Ordinance  it 
la  expressly  provided,  In  accordance  with  the  provisions  of 
Sections  95  and  86  of  the  Charter,  as  follows: 

"The  departnent  head  shall  have  power  to  sign 
any  contract  when  the  estimated  expenditure  thereunder 
is  not  in  excess  of  two  thousand  dollars  (^2,000). 
Any  contract  involving  the  expenditure  of  over  two 
thousand  dollars  (32,000)  shall  require  the  joint 
approval  of  the  department  head  and  the  Chief 
Administrative  Officer,  relative  to  departiaents 
under  his  Jurisdiction,  or  the  signature  of  the 
depai'tKient  head  i.nd  the  approval  by  re^^olution 
of  tl'e  board  or  comraission  concerned  for  depart- 
ments not  under  the  Chief  i.dLilnistrativo  officer; 
provided  that  no  obligation  involving  the  expen- 
ditur-e  of  money  shall  be  incurred  unless  certifi- 
cation of  the  Controller  is  first  obtained  in 
acca'danoe  with  section  86  of  the  Charter." 

The  proper  procedure  in  the  instant  case  would  have 
been  for  the  Coraaission  to  recoiiiJijend  the  work  to  be  done  to  the 
Department  of  Public  Works  and  permit  it  to  proceed  to  let  the 
contract.   The  only  step  to  be  taken  by  the  Conjjiiiision,  so 
far  as  the  actual  execution  of  the  contract  ia  concerned,  is 
to  approve  it  by  a  resolution  of  the  Com  ission,  as  required 
by  the  provision  in  ciectiOii  95  relative  to  contracts  exceeding 
■>2,000  for  public  works  or  improvements,  under  departments  not 
within  the  jurisdiction  of  the  Chief  .administrative  Officer. 
This  provision  states  that  oiich  contracts  require  "the  signature 
of  the  department  head  and  the  approval  by  resolution  of  the 
board  or  commission  concerned  for  departments  not  under  the 
chief  administrative  officer." 

dection  1  of  the  Contract  i'rocedure  Ordinance  deter- 
mines the  procedure  to  be  followed  for  extending  the  time  for 
letting  contracts  by  specifically  stating  as  follows: 

"when  the  expenditure  involved  shall  exceed 
the  sum  of  one  thousand  dollars  (^1,000),  shall 
let  such  contract  to  the  lowest  reliable  and  res- 
ponsible bidder  at  any  time  not  less  than  ten  (10) 
days  after  the  last  date  of  publication  or  i^ore 
than  twenty  (20)  days  after  receipt  of  bid  unless 
the  time  for  letting  such  contract  be  extended  by 
reiiolution  of  the  Board  of  :iu  crvisors  upon  the 
recommendation  of  the  department  head,  board  or 
commission  responsible  for  such  award." 

The  fact  that  the  Phelan  bequest  makes  possible  the 
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appropriation  t  oovor  the  expenditure  soijght  to  be  made  dees 
not  remove  the  contract  from  the  operation  of  charter  provi- 
sions.  Its  only  effective  purpose  ic  to  enable  the  Go?itroller 
to  certify  that  he  has  available  funds  to  meet  the  expenditure 
as  required  by  ciection  86  of  the  Charter. 

For  the  foregoing  reasons  we  must  hold  that  the  Board 
of  Library  Commissioners  is  without  power  to  let  a  contract 
such  as  the  one  mentioned  herein. 


Respectfully, 


City  ..ttorney. 


To  - 

The  Controller, 
City  Hall. 

Copy  to  - 

The  I^oard  of  Library  commissioners, 

Public  library. 

as. 
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December  26,  1953. 

STJBJECTj  Deductions  from  Salary  of  Temporary 
Employees. 

Dear  Sir: 

This  office  Is  In  receipt  of  yo\u»  request  for  aai   opinion,  as 


follows: 


REQUEST 


"in  reference  to  the  protest  of  Benno  Hutohlns, 
stage  property  man,  of  charter  deduction  from  his  salary 
for  the  month  of  November,  1933.   War  Memorial  of  San 
Francisco* 

"The  budget  set-up  of  this  department  includes 
a  stage  property  man,  at  a  salary  of  |75,00  per  week,  or 
fl3*50  per  perf oxnnance ,  as  used* 

"ito.  Hutchlns,  certified  to  this  position  by  the 
Civil  Service  Commission,  worked  for  four  weeks  during 
November,  at  a  weekly  salary  of  $75,  and  from  his  pay  check 
was  deducted  ISJ^,  or  #45,00.  Hereafter  Mr.  Hutchlns  will 
be  called  for  ptirely  temporary  work  at  the  alternate  rat© 
of  $12*50  per  performance.  Mr.  Hutchlns  has  protested  this 
deduction  on  the  ground  that  he  is  essentially  a  temporary 
employee,  and  as  such  not  subject  to  such  deduction* 

"As  department  head,  I  discussed  with  the  Controll- 
er, this  matter,  and  the  Controller  advises  he  cannot  deliv- 
er pay  check  other  than  with  this  deduction,  unless  your 
office  shall  decide  otherwise." 

OPINION 

Section  70*1  of  the  San  Francisco  Charter  adopted  on  April 
11,  1933,  makes  no  distinction  between  temporary  and  permanent  employees, 
This  section  provides  for  a  15^  deduction  from  the  salary  of  any  officer 
or  employee  whose  gross  earnings  exceed  the  sum  of  $275*00  per  month  and 
do  not  exceed  the  sum  of  $600*00  per  month.  However,  there  is  a  proviso 
in  the  section  as  follows: 

"Provided,  however,  that  no  more  than  five  and 
one-half  (5^)  per  cent  of  the  gross  monthly  earnings  of 
per  diem  employees  whose  compensations  are  fixed  on  the 
basis  of  a  five  day  week  shall  be  deducted  from  the  sal- 
aries or  earnings  of  any  such  employee." 

In  view  of  the  foregoing,  it  is  my  opinion  that  if  Mr.  Hutchlns 
is  employed  on  a  weekly  salary  basis  of  $75.00  a  deduction  of  15%   Is 
Justified  by  the  charter  provision.  However,  if  he  is  a  per  diem  em- 
ployee then  there  should  be  a  deduction  of  only  5^, 


Yours  very  truly. 


Managing  Director  of  the 
'Jaj^^eraor^l 
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Lecomber  87,  1933. 

SUBJECT:  Lessees  of  State  Property  Subject  to  Eating 
Place  License  Ordinance* 

Gentlemen: 

This  office  is  in  receipt  of  yoxjr  request  for  an  opinion  as 
follows: 

REQUEST 

"Are  public  eating  places  conducted  on  property 
leased  by  the  State  Board  of  Harbor  Commissioners  subject 
to  the  provisions  of  Ordinance  No,  3.041  of  the  City  and 
County  of  San  Frajicisco?" 

OPINION 

Section  11,  Article  XI,  of  the  Constitution,  provides  tliat 
any  county,  city,  town  or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary  and  other  regulations  as  are 
not  in  conflict  v/lth  general  laws. 

There  does  not  appear  to  be  any  general  law  regulating  the 
conduct  of  eating  places  located  on  state  pi'operty. 

On  June  2,   1933,  I  ruled  that  no  license  or  inspection  fees 
may  be  charged  against  the  State  of  California  -unless  the  state  is 
specifically  charged  in  the  ordinances  covering  such  fees.  The  state 
is  not  specifically  charged  in  Ordinance  No.  3.041  of  the  City  and 
County  of  San  Francisco  regulating  public  eating  places. 

Hov/ever,  there  does  not  seem  to  be  any  sound  basis  for  the 
extension  of  this  doctrine  to  cover  lessees  of  state  property,  and 
in  view  of  the  fact  that  this  city  and  county  is  entitled  to  enact 
all  ordinances  governing  health  matters,  it  would  seem  that  lessees 
of  eating  places  located  on  state  property  are  subject  to  the  pro- 
visions of  all  local  ordinances  regulating  their  conduct. 

It  is  therefore  my  opinion  that  such  eating  places  are 
subject  to  the  provisions  of  Ordinance  No.  3.041  of  the  City  and 
County  of  San  Francisco • 

Respectfully, 


Department  of  Public  Health,  CITY  ATTORNEY 

Health  Center  Building, 

#3 
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December  27,  1933, 


SUBJECT  J  Lloenslns  of  Dinlngrooma  of  Private 
Cluba. 

Gentlemen: 

Thla  office  Is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REqiJEST 

"Does  Ordinance  No.  3,041  of  the  City  and  County 
of  San  Francisco  cover  the  licensing  and  regvilatlon  of  dining- 
rooms  of  private  clubs?" 

OPINION 

Section  1  of  Ordinance  No.  3.041  of  the  City  and  County  of  San 
Francisco  privdes  in  part  as  follows: 

"a  public  eating  place  as  defined  in  this  ordinance 
shall  mean  emd  include  every  restato'ant,  lunch  room,  tea  room, 
soda  foimtain,  btiffet,  jrlll  room,  lunch  covmter,  dining-room 
of  hotel,  coffee  shop,  club,  and  every  other  place  where  food 
is  sold,  to  be  consumed  on  the  premises,  and  all  kitchens, 
commissaries  and  other  rooms  appurtenant  thereto  or  connected 
therewith." 

Prom  the  foregoing  provision  of  the  San  Francisco  ordinance, 
it  is  quite  apparent  that  the  ordinance  was  meant  by  the  Board  of  Super- 
visors to  l-nclude  private  clubs.  There  is  no  other  language  in  the 
ordinance  to  Indicate  otherwise. 

It  is  therefore  my  opinion  that  so  long  as  private  clubs  are 
specifically  mentioned  in  the  ordinance  they  are  subject  to  the  pro- 
visions thereof. 

Respectfully, 


CITY   ATTORNEY 


Department  of  Public  Health, 
Health  Center  Building, 
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